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I. INTRODUCTION

Appellants are in the business of deception. From July 2012 to

February 2016, Appellants, using the generic and misleading name " Local

Records Office" ( LRO) mailed solicitations to 256,998 Washington

consumers who had recently purchased or refinanced their homes. These

mailerspurposely designed to look like a bill that originated from a

government agency— created the net impression that consumers were

required to pay $ 89 for an uncertified copy of their deed and a property

report containing publicly available information about their property. In

reality, these mailers were mere solicitations, requesting payment for

information that most homeowners either already possessed, or was of

marginal, if any value. To the extent that a Washington homeowner

desired a copy of his or her deed, the vast majority of them could obtain

one online for free. Unfortunately, 9, 695 Washington consumers

purchased Appellants' product. During the course of litigation, LRO was

unable to identify even a single satisfied consumer who knowingly and

purposefully purchased their product, despite the fact that LRO' s

solicitation enjoyed a response rate more than twice the expected rate. By

targeting consumers who had recently purchased or refinanced a home

with a document that mimicked a government mailing, Appellants duped
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consumers, and in the process, took hundreds of thousands of dollars from

these victims. 

The trial court correctly ruled on summary judgment that each of

Appellants' 256,998 solicitations was a deceptive act or practice that

violated the Consumer Protection Act ( CPA), RCW 19. 86. It imposed a

2, 569, 980 civil penalty, which was based on a $ 10 civil penalty for each

of Appellants' 256,998 CPA violations. The trial court also awarded

856, 981in consumer restitution and $ 176, 806. 73 to the State for the costs

and fees it incurred in investigating and litigating this matter. In ruling

that the LRO solicitation had the capacity to deceive a substantial portion

of the public, the trial court rejected Appellants' arguments that their

disclaimers cured any deception. The trial court judge explained, " Even

though some information is truthful and is offered with an attempt to

indicate that this is not from a government agency, I do find that the

disclaimers here, when considered with the overall net impression, are not

effective to support a different conclusion." 

In their appeal, Appellants incorrectly argue that whether an act or

practice has capacity to deceive a substantial portion of the public is a

question of fact. In addition to misstating the law, Appellants failed to

preserve this issue for appeal— when Appellant moved for summary

judgment, they simply argued that the State had not met its burden to show
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that the LRO solicitation had the capacity to deceive a substantial portion

of the public, not that such a determination created a question of fact. 

Moreover, even if Appellants had preserved that issue for appeal, they did

not argue before the trial court that there were any questions of fact and

have not preserved that issue for review. For the reasons detailed below, 

the Court should affirm the trial court' s orders granting summary

judgment for the State. 

II. COUNTERSTATEMENT OF THE ISSUES ON APPEAL

A. Did the Trial Court Correctly Grant the State Summary
Judgment While Denying Appellants' Motion for Summary
Judgment? 

B. Did the Trial Court Abuse Its Discretion by Imposing a Civil
Penalty for Each of the 256,998 Solicitations Appellants Sent, 
Rather than Just the 9, 695 Solicitations That Resulted In a

Purchase? 

C. Did Appellants Waive Numerous Issues They Seek to Raise on
Appeal by Failing to Raise Them Before the Trial Court? 

III. COUNTERSTATEMENT OF THE CASE

Appellant LA Investors, LLC d/ b/ a Local Records Office is a

California company with its principal place of business located at 9429

Somerset Boulevard, Bellflower, California. CP 471 ( Nelson Decl., Ex. 7

Interrogatory No. 9)). LRO does business in Washington and is registered

in the State of Washington as a foreign limited liability company. CP 474

Id. Ex. 7 ( Request for Production I)); and CP 383- 384 (Id., Ex. I ( Romero

3



Dep.) at 21: 24 — 22: 1). Appellant Juan Romero and his spouse Laura

Romero are the only two members of the LLC. CP 470 ( Id., Ex. 7

Interrogatory No. 6)). Juan Romero is an alias of Juan R. Romero

Ascencio. CP 472 (Id., Ex. 7 ( Interrogatory No. 10)). 

LRO has a Washington mailing address at 1001 Cooper Pt. Rd

SW, # 140 # 117 Olympia, Washington, which is the location of a United

Parcel Service ( UPS) Store. CP 384 ( Id., Ex. 1 ( Romero Dep.) 22: 2- 10). 

The company rents and utilizes a private mailbox inside this UPS Store

and has no other business location in Washington besides this private

mailbox. CP 385 ( Id. at 23: 3- 8). In the solicitations sent to Washington

property owners, LRO only identifies its private mailbox address in

Olympia as its business location and return address, not its actual

California business address. Id. Appellants' normal practice is to use a

post office box or private mailbox located in the state capital of every state

in which they send a mailerin the case of Washington, Olympia. This

was LRO' s practice regardless of whether or not a state capital was

actually a state' s most populous or well-known city. CP 386 (Id. at 30: 3- 5, 

30: 17- 21). 

A. The LRO Solicitations and Envelope

In 2012, Appellants began sending solicitations to Washington

property owners who had either ( 1) recently purchased a home or ( 2) 
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recently refinanced a home. CP 387 ( Id. at 32: 1- 21). Juan Romero

authorized all versions of the solicitations in question, approved their use

in Washington, and worked with his wife in designing them. CP 388 ( Id. 

at 45: 13- 20). Between June 2012 and February 2016, Appellants mailed

256,998 solicitations to Washington consumers. 9, 695 property owners

purchased their producta rate well over double the average response rate

for this type of solicitation. CP 485- 90 ( Id. Ex. 10); CP 1257- 59 ( Gilman

Decl.). 

LOCAL RECORDS OFFICE

E 1001 Cooper Pt Rd SW, #140 # 117 ' 

Olympia, WA 98502 - 

II QRTAI3T PIZQPER7' 41NP OTuv5.4T1Q i

RESPOND PROWMY

CP 713; see also Ex. 1 attached hereto. 

T•3 1
PRESOIQE6

F[esc-c[.nssawi. 
IIS PCMCE PAID

PEPS

WARt M: 

2. 000 FINE, 5 YEARS MPNS() NMZnT

OR BOTH FOR ANY PER$ COWTERFERING is

OR OBSTRUCTING WITH I)ELNFRYOF

TI-]E51.ETTER US. MwLTTT: is 5EC 17DZ w5g6OE
r. 

MS IS NOTA GOVERNMENT DOCUMENT

The two-page solicitation sent by Appellants came in a white, 

letter -size envelope with black text, displayed above. All envelopes

displayed an Olympia, Washington, return address for " LOCAL

RECORDS OFFICE," which, because LRO did not operate a brick and

mortar facility in Washington, was only a mail drop box. When designing

the envelope, Juan Romero chose to prominently display the United States
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Code citation on the bottom right hand of the envelope stating

WARNING: $ 2, 000 FINE, 5 YEARS IMPRISIONMENT OR BOTH

FOR ANY PERSON INTERFERING OR OBSTRUCTING WITH

DELIVERY OF THIS LETTER U.S. MAIL TTT. 18 SEC 1702 U.S. 

CODE." This is despite the fact that Juan Romero was unaware of even a

single instance where an LRO solicitation was not delivered to its intended

recipient. CP 391 ( Nelson Decl., Ex. 7 at 64: 9). When asked how he

became aware of the U.S. Code citation, Appellant Romero responded, " I

saw it somewhere ... I saw it someplace." CP 391 ( Id. at 64: 22- 23). 

LRO also called upon Washington property owners to " RESPOND

PROMPTLY" even though Appellants acknowledge that, " a consumer

could wait after six months or a year and send it [payment] and still get the

same information." CP 389 ( Id. at 50: 19- 21). Unlike many solicitations

sent at a bulk mail rate, the envelopes were sent as " PRESORTED FIRST- 

CLASS MAIL." 

Upon opening the LRO envelope, property owners are greeted by a

text laden document ( copied below) containing, among other things, a

prominent " Please Respond By:" call to action, personalized information

about their home ( e.g., date of sale, square footage, assessor' s valuation, 

etc.) under the heading " COUNTY PUBLIC INFORMATION," a

PROPERTY ID NUMBER" and a second page of legal definitions



relating to property ownership that may or may not be relevant to each

property owner. At the bottom of the first page is a detachable coupon

including a " PROPERTY ID NO" and a reference to an $ 89 " SERVICE

FEE." CP 715. The two page solicitation contains three disclaimers. 

The LRO solicitation was directed to the homeowner listed on the

deed ( e.g., John Doe) whose name was listed under a barcode. CP 492. 
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B. The LRO Product Offering

After mailing in the payment coupon and $ 89 to LRO, Washington

property owners received an uncertified copy of their deed along with a

property profile containing publicly available information including " the

property address, owner' s name, comparable values, and legal description

or parcel identification number, property history, neighborhood

demographics, public and private schools report." CP 393 ( Nelson Decl. 

Ex. 1 ( Romero Dep.)). Appellants' own expert questioned what value a

property profile may have for someone who was not looking for a home

but had recently purchased or refinanced a home. Specifically, when

confronted about the low redemption rate ( 9 out of 7, 895 or . 0013%) of a

referral coupon presented by LRO that offered a 35% discount for friends

or neighbors who wanted to purchase an additional property report, 

Appellants' expert, Dr. Bruno, stated " It [ the response rate] depends on if

somebody has a reference friend who is about to buy a house." CP 445

Nelson Decl., Ex. 6 ( Bruno Dep.) at 123: 14- 15 ( emphasis added)); and

CP 479 ( Id. Ex. 8 ( Defendants' Response to Discovery Request, 

Interrogatory No. 15)). 
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C. Dozens of Media Outlets, Government Offices, and Consumer

Watchdog Organizations Issued Warnings about Appellants' 
Solicitations in Response to Consumer Complaints

At the time the State filed this complaint, it had received 65

consumer complaints regarding LRO. CP 460. In an attempt to address

apparent widespread consumer confusion that Appellants' solicitation

originated from a government agency or was a bill a consumer must

otherwise pay, between 2012 and 2015 over three dozen government

offices, media outlets, and consumer watchdog agencies across the

country disseminated consumer alerts regarding LRO' s solicitation. CP

319- 45 ( Pl.' s Mot. Summ. J.); CP 493- 500 ( Ashley Decl.) For example, 

on May 3, 2013, the Yakima Herald -Republic Newspaper published an

article titled " Yakima County officials warn of property deed scam." The

article stated in part: 

Yakima County elected officials are warning residents to avoid a
come- on from a company with an Olympia address that offers to
provide them a copy of their property deed for $89. 

Deeds are available from the county Auditor' s Office for $ 1 per

page. 

Treasurer Ilene Thomson, Assessor Dave Cook and Auditor Corky
Mattingly said the service offered by a firm called Local Records
Office is unnecessary and should be ignored. 

Cook said he fears some residents, primarily the elderly, will feel
obligated to send a check to the company. 

2 The Statc continucd to rcccivc complaints aftcr filing this lawsuit. 

10



Thomson said she became aware of the letter Thursday when a
property owner brought in a copy and asked about its legitimacy. 

CP 559- 61. 

A Washington Consumers Received the Mailers and Were

Deceived

Many Washington consumers believed the LRO mailer originated

from the government or was a bill they must otherwise pay. For example, 

Seattle resident Erika Ludwig, received the LRO mailer and stated, " I

thought the mailer was from a government agency and that payment was

not optional." CP 645 ( Ludwig Decl. ¶ 5). Gwendelyn Marshall of

Tumwater, WA, stated " I thought the mailer was from a local title

company since there was a return address in Olympia on the mailer. I felt

that if I did not send my money that the title transfers would not be

completed and that I was required to complete this." CP 648 ( Marshall

Decl. ¶ 5). 

Some, like Ingrid Troy of Lakewood, WA, were concerned that

they had overlooked something during the escrow process, and, upon

receiving the LRO solicitation, decided to contact their escrow company. 

In her declaration she states, " We were wondering if perhaps a fee was

overlooked so I contacted our escrow company the following day. The

escrow company asked me to fax them what we received so they could

take a look at it. Within minutes they called me back to let me know I
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could throw it away, that this was a fraudulent attempt at getting money

from us. They further advised me that there are companies that scan the

web to find out who purchased property and then send out these

notifications for payment. Our escrow company had several calls from

other people who also contacted them to enquire about this sort of bill." 

CP 690- 92. 

Bellevue, WA, resident Matt Parker explained in his declaration

that both he and his wife were deceived by the LRO solicitation. In his

declaration, Mr. Parker stated, " I thought there may be a problem with

some aspect of the closing because of this notice ... I doubted that the

notice was official; however, since I was not sure, I placed the notice with

its envelope in a drawer. My intent was to wait to see if an additional

notice was sent to me at which time I would address the issue in case it

was indeed real. My wife came across the notice and envelope and

panicked thinking the title to our residence was in jeopardy and sent the

payment of approximately $ 85. 00 to the organization without my

knowledge." CP 661 ( Parker Decl. ¶¶ 9, 11). 

Other Washington property owners feared they would be fined if

they didn' t respond to the LRO mailer in a timely manner. Bothell, WA, 

resident Gerald Willits explained: 
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In 2013 I went through a divorce. Shortly after the divorce
was finalized, I received a mailer from Local Records Office. 

It looked like a bill for $89. 00 and because it had an Olympia

return address, I believed it was coming from anofficial
governmental agency. I assumed I needed to pay the $ 89. 00

and that it was probably a fee generated by our having to split
up our property in the divorce. I thought there could be a fine
ifI didn' t comply and pay the $ 89. 00. After I sent the $ 89. 00

check to Local Records Office, I received some information

from them in the mail that basically was some general
information about my property and a comparison of it to a
couple of other properties in the neighborhood. I believed that

I could have gotten this information myself off of the

internet." 

CP 700- 02 ( emphasis added). 

The State submitted declarations from a total of 25 Washington

consumers who had been deceived or were otherwise concerned about the

deceptive nature of Appellants' solicitation. CP 615- 702. The State also

submitted the declaration and expert reports of Prof. Anthony Pratkanis, 

an experimental social psychologist at the University of California at

Santa Cruz. CP 350- 67, 369- 77. 

During the course of three years of investigation and litigation, 

Appellants were unable to provide the identity of a single satisfied

consumer who purchased their product. CP 477 ( Nelson Decl. Ex. 8

Interrogatory No. 3)); CP 879 ( Suppl. Nelson Decl., Ex. 2 ( J. Romero

Indiana Dep.) at 76:24- 25). Appellants paid an actor " between $ 40 and

60" to act the role of a satisfied consumer in a video broadcast on LRO' s
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Facebook page. CP 898- 99 ( Suppl. Nelson Decl. Ex. 4 ( Interrogatory No. 

4)). 

E. Most Washington Consumers Can Easily Obtain a Copy of
Their Deed for Free or at Minimal Cost

In the event that a consumer desires a copy of his or her deed, the

vast majority of Washington property owners can obtain one for free or at

a fraction of the cost LRO charged. Indeed, as Jennifer Richter of the

Yakima County Auditor' s Office noted in her declaration, " Generally, our

office does not charge people a search fee when we do a name or parcel

number search to locate a copy of a deed because typically we can locate

records very quickly. The law says that we can charge $ 8. 00 per hour to

search for records. It is very unlikely that it would take someone in the

auditor' s office more than one hour to locate a copy of a deed." CP 670

Richter Decl. ¶ 4). In the event that one did not wish to go to his or her

recorder' s office, residents of 19 Washington counties, or 75% of

Washington' s population, could obtain a copy of their deed for free

online .
3

CP 846- 47 ( Margaryan Deel. ¶¶ 4- 7). 

3 The 19 countics arc: Bcnton, Chclan, Clallam, Clark, Cowlitz, Franklin, Island, 

Jcffcrson, King, Kitsap, Lcwis, Mason, Pacific, Picrcc, San Juan, Skagit, Snohomish, 
Walla Walla, and Whatcom. 
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F. Comparable Property Reports are Available for Free or at
Minimal Cost

To the extent that a Washington consumer who recently invested

the time and money to purchase or refinance a home desired more data

regarding his or her neighborhood, companies such as www.housefax.com

offer detailed property reports for free ( in the case of the first report) and

charge only $ 19 ( or approximately 1/ 5th the cost of the LRO report) for

additional reports. CP 901 ( Hartsock Decl. ¶ 3). Appellants' own expert, 

Dr. Bruno, conceded that Housefax.com did a better job than LRO of

conveying to a consumer what the property report contains. He explained, 

So there' s several extra elements, and the HomeFax' s description of the

property report, so obviously, it [ the housefax.com website] has more

detail." CP 892 ( Suppl. Nelson Decl., Ex. 3 at 105: 20- 22) ( emphasis

added). Dr. Bruno also acknowledges that housefax.com' s " product

description is a bit more extensive." CP 865. 

In ruling on the matter of consumer restitution, the trial court judge

questioned the apparent value of LRO' s product, explaining: 

While I don' t think I need to make a determination for

purpose of restitution on the value, I certainly would
observe that there was no consumer statement as to the

value of this item ... But actual complaints from consumers

who the court reviewed their statements is the best

evidence, and certainly there were consumer statements
that the product that was received was of limited if zero

value. 
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RP 58: 11- 25, Mar. 16, 2016. 

The trial court judge also explained, "[ I]n terms of value, there is a

I would agree with [ the State] that there' s no evidence of consumer

value..." RP 11: 8- 10, Mar. 16, 2016. 

G. The LRO Solicitation Had a High Response Rate

The LRO mailers sent to Washington consumers produced a

response rate of 3. 77%
4, 

which, as the State' s expert notes, is " a very high

response rate for a mailer sent to a prospect list, and two to three times the

expected rate of average response for comparable mailers." CP 353

Pratkanis Decl., Ex. 1 at 4). The State' s expert concluded that " the LRO

mailer obtains this high of response even though it fails to use many of the

most effective influence devices used in direct mail to increase response

rates such as offering free gifts and free trials, providing money -saving

offers, highlighting testimonials concerning the value of the product, and

featuring prominently money -backed guarantees of satisfaction." Id. 

Appellants' expert, Dr. Bruno, believes that the LRO mailer does a poor

job of engaging potential consumers. Dr. Bruno explained that the mailer

was " flat on affect" and that they [ LRO] could improve their presentation

style..." CP 446 (Nelson Decl., Ex. 6 ( Bruno Dep.) at 129: 17- 18). 

4
Filcd plcadings rcfcrcncc a 3. 66% responsc ratc. Howcvcr, the plcadings wcrc

bascd upon data through July 2015. The actual responsc ratc was highcr ( 3. 77% or

9, 695/ 256,998) and was capturcd in the March 8, 2016. CP 1257- 59 ( Gilman Decl.). 
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H. The Trial Court' s Decision

On November 19, 2015, both parties moved for summary

judgment. On February 12, 2016, the trial court partially granted the

State' s summary judgment motion and denied Appellants' motion for

summary judgment. CP 1180- 85. In granting the State' s summary

judgment motion, the trial court held that Appellants committed 256,998

violations of the CPA. CP 1324. The trial court found the individual

Appellant Juan Romero personally liable because he participated in and

with knowledge approved of the practices that violated the CPA. CP 1323. 

The trial court found that there was no material question of fact that

Appellants created and mailed 256,998 solicitations. CP 1321. The trial

court also found that 9, 695 Washington consumers returned the form and

89. Id. 

On May 3, 2016, the trial court also specified the restitution

process and imposed civil penalties pursuant to RCW 19. 86. 140 in the

amount of $2, 569,980, which amounted to a $ 10 penalty for each of the

256,998 CPA violations. CP 1324- 25. The State requested fees and costs, 

and submitted a detailed 36 -page spreadsheet with time entries, its hourly

rates, and declarations supporting the request. CP 1190- 1240. Ultimately, 

On May 3, 2016, the trial court awarded the State $ 157,403. 20 in fees and

19, 903. 53 in costs pursuant to RCW 19. 86. 080( 1). CP 1312- 13. 
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IV. ARGUMENT

A. Standard of Review

When reviewing a summary judgment decision, this Court

conducts a de novo review. Michak v. Transnation Title Ins. Co., 148

Wn.2d 788, 794- 95, 64 P. 3d 22 ( 2003). Summary judgment is appropriate

when no issue of material fact exists and only questions of law remain to

be determined. State Farm Gen. Ins. Co. v. Emerson, 102 Wn.2d 477, 480, 

687 P. 2d 1139 ( 1984). "[ A] n adverse party may not rest upon the mere

allegations or denials of a pleading[.]" CR 56( e). Rather, a response to a

summary judgment motion " must set forth specific facts showing that

there is a genuine issue for trial." Id. ( emphasis added); Young v. Key

Pharm., 112 Wn.2d 216, 225, 770 P.2d 182 ( 1989). 

B. Appellants Violated the CPA, RCW 19. 86. 020

The CPA forbids " unfair or deceptive acts or practices in the

conduct of any trade or commerce." RCW 19. 86. 020. The Legislature

intended that the CPA be " liberally construed that its beneficial purposes

may be served." Id. The Washington Supreme Court has reiterated this

liberal construction directive in order to ensure protection of the public

and the existence of fair and honest competition. Thornell v. Seattle Serv. 

Bur., Inc., 184 Wn.2d 793, 799, 363 P.3d 587 ( 2015). 
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The State must prove three elements to prevail on its CPA claim: 

1) an unfair or deceptive act or practice; ( 2) occurring in trade or

commerce; ( 3) that affects the public interest. State v. Kaiser, 161 Wn. 

App. 705, 719, 254 P. 3d 850 ( 2011); see also Hangman Ridge Training

Stables, Inc., v. Safeco Title Ins. Co., 105 Wn.2d 778, 719 P. 2d 531

1986). Unlike private plaintiffs, the State is not required to prove

causation or injury. Id. A CPA case brought by the State pursuant to RCW

19. 86. 080 is an equitable action, and there is no jury trial. State ex. rel. 

Dep' t of Ecology v. Anderson, 94 Wn.2d 727, 620 P. 2d 76 ( 1980). 

Appellants' appeal challenges the trial court' s finding that LRO

committed an unfair or deceptive act or practice that had the capacity to

deceive a substantial portion of the population. However, Appellants

concede that their practices occurred within trade or commerce. Whether

a particular act is unfair or deceptive is a question of law: 

Whether a particular act or practice is " unfair or deceptive" 

is a question of law. Leingang v. Pierce Cnty Med. Bureau, 
Inc., 131 Wash.2d 133, 150, 930 P.2d 288 ( 1997). A

plaintiff need not show the act in question was intended to

deceive, only that it had the capacity to deceive a
substantial portion of the public. Id. 

Panag v. Farmers Ins. Co. of Wash., 166 Wn.2d 27, 47, 204 P. 3d 885

2009). 
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C. The Trial Court Properly Ruled that Appellants Committed
256,998 CPA Violations

The trial court correctly ruled that Appellants committed 256,998

CPA violations. To demonstrate that a party is engaging in unfair or

deceptive acts or practices, a " plaintiff need not show that the act in

question was intended to deceive, but that the alleged act had the capacity

to deceive a substantial portion of the public." Hangman Ridge, 105

Wn.2d at 785. " The purpose of the capacity -to -deceive test is to deter

deceptive conduct before injury occurs." Id. In evaluating this question, 

the Court "` should look not to the most sophisticated readers but rather to

the least."' Panag, 166 Wn.2d at 50 ( quoting Jeter v. Credit Bur., Inc., 

760 F.2d 1168, 1174 ( 11th Cir. 1985)). An act or practice can also violate

the CPA if it is unfair, even if is not deceptive. See Klein v. Wash. Mut. 

Bank, 176 Wn.2d 771, 787, 295 P. 3d 1179 ( 2013).
5

Even an accurate communication can be deceptive if the " net

impression" it conveys is deceptive. Panag, 166 Wn.2d at 50 ( citing

F.T.C. v. Cyherspace.com LLC, 453 F.3d 1196, 1200 ( 9th Cir. 2006)). In

Panag, the Washington Supreme Court held that actionable deception

exists where there is a practice likely to mislead a " reasonable" or

s An act is unfair under the CPA if it ( 1) offends public policy in a general sense; 
2) is immoral, unethical, oppressive, or unscrupulous; or ( 3) causes substantial injury to

consumers, competition, or other businesses. Magney v. Lincoln Mut. Say. Bank, 34 Wn. 
App. 45, 57, 659 P. 2d 537 ( 1983). 
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ordinary" consumer. Id. at 50. Further, as Judge Lasnik explained in

Keithly v. Intelius, Inc., 764 F. Supp. 2d 1257 ( W.D. Wash. 2011), the

capacity to deceive test does not require that every consumer be deceived: 

Not everyone would be fooled by this marketing technique. 
Some individuals would understand that obtaining

something for nothing is a rare event and, at Step 3, would
decline the offer of a $ 10. 00 discount on the assumption

that there was a catch. Others would take the time to read

every word of the screen shot labeled Step 4 and realize
that the advertised $ 0. 00 price tag for Identity Protect
would jump to $ 19. 95 per month after the first seven days. 

But not everyone is so wary and/ or detail -oriented, nor is
the CPA designed to protect only those who need no
protection. The capacity of a marketing technique to
deceive is determined with reference to the least

sophisticated consumers among us. The FTC has noted that
on- line consumers do not read every word on a webpage
and advises advertisers that they must draw attention to
important disclosures to ensure that they are seen.... This

is particularly important when the consumer has no reason
to be looking for, and therefore is not expecting to find, a
disclosure. Id. 

Id. at 1268. 

1. Appellants Deceived Washington Consumers

The trial court correctly held that Appellants' solicitations were

deceptive and violated the CPA. Appellants' solicitations conveyed a net

impression that they were an official or legitimate bill that consumers

were required to pay. Appellants designed the mailers to look like official

notices — not like direct marketing ads. Appellants used these features to

create the deceptive net impression: ( 1) the envelope is printed with bold
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text reading, " IMPORTANT PROPERTY INFORMATION" and

RESPOND PROMPTLY" ( 2) the envelope also includes a prominent

notice proclaiming: 

vrAF&Mc. 

Lfsot
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ISTRUUNG WfTHUEUVERY OF

3) the envelope includes a return address of " LOCAL RECORDS

OFFICE" and a street address in the state capital; ( 4) unlike many

solicitations which are generic and thus sent to a " homeowner" or " current

resident," the envelope was addressed to the property owner whose name

was on the deed; ( 5) authoritative language similar to a government

document is used throughout the solicitation; ( 6) the format, black and

white text, formal tone, and use of barcodes in the solicitation mimic a

government mailing; ( 7) the entire second page of the solicitation contains

legalese and definitions relating to various types of property ownership

that one might expect from a government communication but not a

marketer; ( 8) the solicitation demands urgent payment by listing an $ 89

amount due under a " SERVICE FEE" and listing a date under a " PLEASE

RESPOND BY" call to action; ( 9) the three ineffective disclaimers

contained in the mailer are not in large font, not bolded, not prominently
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displayed, and are lost in a two-page sea of text; ( 10) the solicitation

includes detailed information about the recipient' s property listed under a

COUNTY PUBLIC INFORMATION." Each of these elements makes

the solicitation deceptive, and combined, they further create the

impression that the solicitation was a bill or invoice that the consumer was

obligated to comply with. 

The State submitted numerous declarations from Washington

property owners who received Appellants' solicitation. Many believed the

mailing originated from the government. Others believed they that they

were required to fill out Appellants' form and mail $ 89 to Olympia to

obtain a copy of a deed they did not need and likely already possessed. 

According to the State' s Expert, Prof. Pratkanis, `By putting on the

trappings of an authority — defining terms, giving legal definitions, 

speaking in formal, legal language — LRO assumes the role of an authority

and of a credible source, and thus this information furthers the

representation that the mailer comes from or on the behalf of an official

agency." CP 357 ( Pratkanis Decl., Ex. 1 at 8). To the extent that a

consumer did not believe the LRO mailer was from a government agency, 

he or she nevertheless might believe that it was a bill they were obligated

to comply with, respond to, or pay. This is because, as Prof. Pratkanis

notes, " the format of a bill coupled with urgency messages and a response
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date serve to create a sense of anxiety ` that something wasn' t done and

needs to be done' to complete the home purchase. Such anxiety and stress

further reduces attentional and cognitive capacity by serving to hurry and

rush the consumer into compliance." CP 355- 56 ( Pratkanis Decl., Ex. 1 at

6- 7). This anxiety -inducing format could be particularly effective at

deceiving property owners who have recently gone through the

complicated and paper -heavy process of purchasing or refinancing a

home. 

2. Appellants' Disclaimers are Insufficient to Cure the

Deception

Appellants contend that any deception in their solicitations was

cured by their disclaimers that the solicitation did not originate from the

government. However, courts have repeatedly held that attempts to cure or

absolve deceptive impressions and activities with disclaimers and

disclosures fall short. F. T. C. v. Commerce Planet, Inc., 

878 F. Supp. 2d 1048, 1065 ( C.D. Cal. 2012) ( citing F.T.C. v. Gill, 

71 F. Supp. 2d 1030, 1044 ( C.D. Cal. 1999), af'J"d, 265 F. 3d 944 ( 9th Cir. 

2001)); see also F.T.C. v. Brown & Williamson Tobacco Corp., 

778 F. 2d 35, 42-43 ( D.C. Cir. 1985) ( affirming finding that an

advertisement' s description of cigarette tar content was deceptive despite

the fine print truthfully explaining how the tar content was measured); 
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Floersheim v. F.T.C., 411 F. 2d 874, 876- 77 ( 9th Cir. 1969); Standard Oil

Co. of Cal. v. F.T.C., 577 F. 2d 653, 659 ( 9th Cir. 1978) ( affirming for

substantial evidence the FTC' s finding that the predominant visual

message of an advertisement was misleading and that it was not corrected

by the accompanying verbal message in the advertisements). 

Likewise, the Washington Supreme Court has found deceptive

impressions even where disclaimers were made. In Panag, the

Washington Supreme Court cited Cyberspace. Com for the proposition that

a " solicitation masquerading as a rebate check was misleading

notwithstanding fine print notices accurately disclosing its true nature." 

Panag, 166 Wn.2d at 50. The Panag Court also cited with approval

Independent Directory Corp. v. F.T.C., 188 F.2d 468, 470 ( 2d Cir. 195 1) 

for the position that a solicitation posing as a renewal notice was deceptive

even though there were disclosures in fine print. Panag, 166 Wn.2d at 50. 

In a similar vein, the Panag Court cited Floersheim, 411 F.2d at 876- 77

for the proposition that a " disclaimer did not cure deceptive impression

that demand letter was issued by United States government, as many

individuals ` would be unlikely to notice respondent' s inconspicuous

disclaimer or to understand its import. "' Panag, 166 Wn.2d at 50 ( quoting

Floersheim, 411 F.2d at 876). 
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Despite the weight of authority dispelling any credible argument

that their disclaimers effectively cured any deception, Appellants

selectively quote from Removatron Int' l Corp. v. F.T.C., 884 F.2d 1489

1st Cir. 1989) to cobble a defense to the deception. Appellants' Br. at 36. 

In fact, the holding in Removatron undercuts Appellants' argument by

rejecting the idea that the mere existence of disclaimers is a panacea for

deceptive statements: 

Disclaimers or qualifications in any particular ad are not
adequate to avoid liability unless they are sufficiently
prominent and unambiguous to change the apparent

meaning of the claims and to leave an accurate impression. 
Anything less is only likely to cause confusion by creating
contradictory double meanings. 

Id. at 1497. Moreover, courts have questioned the overall efficacy of

disclaimers. For example, in the context of a trademark infringement case, 

in Home Box Office, Inc. v. Showtime/ The Movie Channel, Inc., 832 F.2d

1311, 1315- 16 ( 2d Cir. 1987), the Second Circuit Court of Appeals stated: 

We note that there is a body of academic literature that
questions the effectiveness of disclaimers in preventing
consumer confusion as to the source of a product.... 

These authors have concluded that disclaimers are

frequently not effective. One discussion concluded that

disclaimers, especially those ( like the disclaimers in

question in this case) which employ brief negator words
such as " no" or " not, " are generally ineffective. 

Emphasis added) ( internal citations omitted). 
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The trial court' s legal conclusion that the disclaimers did not cure

the overall deceptiveness of the LRO solicitation is sound because, as

Prof. Pratkanis explained: 

E] ven if the consumer attempted to read the disclaimer

information provided by LRO, this information is difficult to
read. While counterintuitive, text set in CAPITAL

LETTERS is harder to read than text in mixed case ( Hatch & 

Jackson, 1998, p. 298; Bodian, 1995, p. 223). The LRO

envelope disclaimer, both LRO disclaimers on the front side

of the mailer, and the LRO disclaimer on the backside of the

2014 version are all written in capital letters. As such, a

consumer may miss a key word such as " NOT," which could

radically change the meaning of the text. 

CP 360 (Pratkanis Decl., Ex. I at 11). 

In dismissing the notion that consumers read disclaimers, Dr. 

Pratkanis notes: 

Id. 

C] onsumers tend not to read or read in detail the content of

disclaimers. Ben-Shahar and Schneider ( 2014) review the

research on disclosures and find: " Much evidence suggests

that people often overlook disclosures, ignore them when

they notice them, treat them perfunctorily when they read

them, and incorporate little of their learning into decisions." 
p. 67). In the case of the disclaimer on the LRO envelope, 

the consumer may have missed this information or may not
have understood the full meaning before opening and reading
the enclosed materials. For the disclaimer located on the back

side of the LRO mailer, it is located at the bottom of

boilerplate information and thus may not be fully processed
i.e. lost within the context of the boilerplate material). 
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Importantly, even Appellants' expert, Dr. Bruno, acknowledges that

reasonable consumers do not read every word in a document. Specifically, 

during his deposition, when asked by the State, " Would you expect a

reasonable consumer to read every word on this two-page document?" he

responded, " Probably not." CP 443 ( Nelson Decl., Ex. 6 ( Bruno Dep.) at

95: 10- 12). 

Common sense dictates that rather than design a deceptive mailer

and then include disclaimers, a marketer who was not being deceptive would

simply avoid confusion in the first place. In his expert report, Prof. Pratkanis

emphasizes this noting, " A more effective way of correcting any

misperceptions a consumer may have about the LRO mailer is not through

the use of disclaimers, but, instead, to design the mailer in such a way that

there is no confusion or misperception in the first place." CP 361 ( Pratkanis

Decl., Ex. 1 at 12). Appellants' expert also concedes this point when stating

Well, it would be attractive to draft a document that has no need for a

disclaimer, but that' s not always easy to do." CP 444 ( Nelson Decl., Ex. 6

Bruno Dep.) at 116: 11- 12). 

In sum, Appellants' disclaimers are either not apt to be read, not apt

to be understood, or if read, not effective in counteracting a consumer' s

belief that he or she received a legitimate bill that must be paid. 
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D. The State' s Expert' s Opinions Are Credible

Despite the vast academic research and case law on the

ineffectiveness of disclaimers, Appellants unpersuasively attack the

State' s expert, Prof. Pratkanis. In their Opening Brief, Appellants argue

that " The State' s expert' s opinions were irrelevant and inadmissible, and, 

in any event, baseless." Appellants' Br. at 29. As an initial matter, 

Appellants did not raise this issue at the trial court, so they did not

preserve it for appeal. RAP 9. 12 and 2. 5( a). See Cano- Garcia v. King

Cnty., 168 Wn. App. 223, 248, 277 P.3d 34 ( 2012); Silverhawk, LLC v. 

KeyBank Nat' l Ass' n, 165 Wn. App. 258, 265, 268 P. 3d 958 ( 2011). At

no point did Appellants properly raise an ER 702 objection by either filing

a motion in limine to strike his testimony or initiating a Frye challenge, so

they cannot raise it on appeal. 

In dismissing Dr. Pratkanis' opinions regarding ( 1) the LRO

mailer, ( 2) how and why consumers complain, ( 3) direct mail response

rates, and ( 4) the efficacy of disclaimers, Appellants ignore the vast body

of research in those areas that Dr. Pratkanis in his initial and supplemental

reports. As a tenured marketing professor ( M.A., Ph.D.) who has been

accepted as an expert by courts across the country, Prof Pratkanis is

extremely qualified to assist the Court in this case. While they chastise

Prof. Pratkanis for not conducting consumer focus groups to gather
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empirical data, Appellants simultaneously attempt to offer their own

expert' s opinions despite the fact that their expert, Dr. Bruno, also chose

not to conduct a focus group. When Dr. Bruno was asked if he created

and conducted any focus groups, he responded, " I did not." CP 1109

Nelson Second Suppl. Decl., Ex. 2 at 26: 14). Indeed, there was no reason

for the State' s expert to conduct a focus group when he reviewed dozens

of consumer complaints from Washington and across the country while

developing his opinion. Furthermore, Dr. Pratkanis' curriculum vitae

reveals his extensive background in deceptive advertising, consumer

psychology, research methods, social psychology, and

persuasion/propaganda'. CP 1076- 1106 ( Nelson Second Suppl. Decl. Ex. 

1). Not surprisingly, he is recognized as an expert in courts across the

country and has served as an expert witness or consultant in over 24 cases. 

CP 1103. 

Finally, in attempting to discredit the State' s expert, Appellants

also ignore all of the consumer complaints filed with Better Business

Bureau and the Washington Attorney General' s Office, as well as dozens

of nationwide consumer alerts warning consumers about LRO that Prof. 

Pratkanis considered in drafting his report. Interestingly, Appellants did

not provide the nationwide consumer alerts to their own expert, Dr. Bruno. 

6 See https:// cn.wikipedia.org/wiki/Anthonv Pratkanis

30



When asked at his deposition whether or not he reviewed the alerts as part

of drafting his report, he responded, " I didn' t look at them." CP 890

Nelson Suppl. Decl., Ex. 3 at 27: 8- 20). When asked why he did not look

at them, he explained that he did not receive them from Appellants' 

counsel. Id. 

E. What Appellants Classify as a " Low" Complaint Rate Is

Actually Nine to Ten Times the Expected Complaint Rate

Appellants' contend that its solicitation does not have the capacity

to deceive a substantial portion of the public because ( they say) the

number of Washington property owners who complained about the LRO

solicitation was " extremely low." ( Appellants' Br. at 14). This argument

misconstrues the facts before the Court and misapprehends the law. Not

surprisingly, the number of Washington consumers who purchased the

LRO product ( as opposed to those who did not submit payment but

complained to the State) and subsequently complained to the Attorney

General' s Office ( 36 out of 7, 895), is actually 9- 10 times higher than the

number (. 049%) obtained by Dr. Arthur Best ( and cited by the State' s

expert in his report) in the extensive studies he completed regarding how

and why consumers complain. CP 352 ( Pratkanis Decl., Ex. 1 at 3) 

emphasis added). 

As the State' s expert, Prof. Pratkanis, explains: 
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In general, consumers do not often complain even when

dissatisfied with a purchase and rarely complain to third
parties such as the government and a state Attorney
General. When confronted with a defective service or

product, the two most common responses by consumers
and covering the bulk of such cases) is to ( a) do nothing or
b) take private action such as quit purchasing the product

or engage in negative word of mouth about the product. 

CP 351 ( Pratkanis Decl., Ex. 2 at 2) ( internal citations omitted). In short, the

low" complaint rate cited by Appellants is actually further proof of the

LRO mailer' s capacity to deceive Washington consumers. 

F. Appellants Concede Their Mailer Has the Capacity to Deceive

This Court need not look further than the statements of Appellant

Juan Romero to conclude that the LRO solicitation has the capacity to

deceive consumers. During a deposition by the State of Indiana, the

State' s attorney asked Juan Romero why he ( Romero) thought multiple

states were investigating LRO. In response, Juan Romero stated, " I

suppose because many clients, when I send the letter to the client, once

they read all the letter, they probably think I am misrepresenting

something." CP 881- 82 ( Nelson Suppl. Decl., Ex. 2 at 81: 25- 82: 1- 5) 

emphasis added). Further, when asked by the State' s attorney in Indiana

whether he ( Romero) intended to deceive Indiana consumers, Romero

responded, " Had I wanted to do that, I wouldn't have placed any of those

disclosures that appear..." CP 884 ( Nelson Suppl. Decl., Ex. 2 at 105: 7- 
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10). Instead of drafting self-explanatory solicitations, as the State' s expert

notes, " LRO used and continues to use a marketing strategy of deception

to sell its product, as opposed to the typical approach used in most of

direct marketing and advertising -- persuasion designed to convince

someone to make a purchase." CP 364 (Pratkanis Decl., Ex. 1 at 15). 

G. The Trial Court Properly Held that Appellants Committed
256,998 CPA Violations

Appellants argue that the civil penalty imposed is too high because

the trial court erred by treating each of Appellants' 256,998 solicitations as

a separate CPA violation. Specifically, Appellants argue that the trial court

abused its discretion in assessing a $ 10 civil penalty for each mailer, even

though consumers did not respond to the solicitation. The trial court

properly applied the law and correctly held that each mailer violated the

CPA. 

In United States v. Readers DigestAss' n, 662 F.2d 955, 967 ( 3d

Cir. 1981), cert. denied, 455 U. S. 908 ( 1982), the trial court held in a

deceptive mailer case brought by the Federal Trade Commission that

Reader' s Digest committed 17, 940, 521 violations on the rationale that

each letter distributed in the Digest' s mass mailings constituted a separate

violation." Readers Digest Ass 'n, 662 F.2d at 959- 60. The Third Circuit
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affirmed and held that " each letter included as part of a mass mailing

constitutes a separate violation." Id. at 966. 

That there is an individual violation for each mailer is further

confirmed by State v. Ralph Williams' Nw. Chrysler Plymouth, Inc., 87

Wn.2d 298, 553 P.2d 423 ( 1976), where the Court addressed whether civil

penalties were appropriate when " the trial court did not find that the

consumers relied on appellants' wrongful conduct." Id. at 436. The Court

held that, " A claimant need not prove consumer reliance to establish an

unfair or deceptive practice. A claimant must prove that the conduct has

the capacity or tendency to deceive." Id. at 437. The Court also held that

the " statute vests the trial court with the power to assess a penalty for each

violation." Id. at 316- 17. Ralph Williams clearly articulates the principle

that a consumer need not fall victim to or rely on the deception for there to

be a CPA violation. Rather, there is a CPA violation for each of

Appellants' 256, 998 deceptive solicitations regardless of whether the

consumer purchased Appellants' product. Therefore, the trial court judge

correctly ruled: 

I did not choose to segregate between the two different

kinds of violations. My thinking there is that the violation
here is the unfair and deceptive act that happened when the

Defendants mailed out the mailer that left a net impression

that it was a government bill associated with a recent

property transaction that the consumers needed to respond
to. 
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RP 67: 15- 22, Mar. 16, 2016. 

H. The Trial Court' s Ruling that LRO' s Solicitation Had the
Capacity to Deceive a Substantial Portion of the Public Was
Properly Determined as a Matter of Law

Appellants claim that the first Hangman Ridge element— whether a

particular act has the capacity to deceive a substantial portion of the

public— was not susceptible to determination as a matter of law by the

trial court. Appellants are wrong. 

First, this argument was not preserved for appeal because

Appellants did not raise it in the trial court. RAP 9. 12 and 2. 5( a). See

Cano- Garcia; Silverhawk. Indeed, when Appellants were moving for

summary judgment, they simply argued that the State had not met its

burden to show that the LRO solicitation had the capacity to deceive a

substantial portion of the public, not that such a determination created a

question of fact. CP 1018. 

Second, even if Appellants had preserved that issue for appeal, 

they did not argue before the trial court that there were any questions of

fact and have not preserved that issue for review. See Silverhawk. 

Even assuming, arguendo, that Appellants properly preserved this

issue for appeal, the trial court properly ruled as a matter of law that LRO' s
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solicitation had the capacity to deceive a substantial portion of the public and

impacted the public interest, noting, 

Defendants' acts affected the public interest and caused

injury to the public. Defendants' unfair and deceptive acts
were committed in the course of Defendants' business, they
were part of a pattern or generalized course of conduct, the

acts were repeated for over three years, and thousands of

consumers were affected or likely to be affected through
the loss of money and/ or the time spent reviewing and
responding to the solicitations. 

CP 1306. 

The facts before the Washington Supreme Court in Panag are

substantially similar to those before this Court. 166 Wn.2d 27. In Panag, the

Court ruled as a matter of law that the language contained in certain debt

collection notices sent by a collection agency had the capacity to deceive a

substantial portion of the public, explaining, " The language in the collection

notices has the capacity to deceive a substantial portion of the public hecause

they are representative of other notices sent to thousands of Washington

citizens." Id. at 47- 48 ( emphasis added). As in Panag, this Court need not

remand this issue to the trial court when no additional fact finding is

necessary. 

In support of their Argument that the public interest impact is a

question of fact, Appellants cite Holiday Resort Comm' ty Ass' n v. Echo

Lake Assocs., LLC, 134 Wn. App. 210, 135 P.3d 499 ( 2006). However, 

36



the holdings in Panag and Holiday Resort support the State' s position that

the public interest element was correctly determined to be a question of law

by the trial court. 

Moreover, the facts of Holiday Resort are easily distinguished from

the facts of this case. For example, here it is undisputed that ( 1) LRO sent

256,998 solicitations during a nearly four year period beginning in July

2012, ( 2) 9,695 Washington consumers purchased the product, and ( 3) 

absent a few minor edits, the substance of the solicitation' s did not change

over the years.' CP 330, 748, 1182, 1304. 

In contrast, the deceptive act or practice at issue in Holiday Resort

involved a standard form rental agreement drafted by the Manufactured

Housing Communities of Washington ( MHCW), which was made available

to 500 MHCW-member landlords, but which may or may not have been

used by MHCW' s members. In that case, the court properly remanded the

case to the trial court for further fact finding to determine the degree to

which the MHCW members used the deceptive form, if at all. In short, only

in situations where it is unclear whether the unfair or deceptive conduct

reached consumers in the first place if there is a genuine issue of material

fact as to the capacity to deceive a substantial portion of the public that

The original version of the solicitation sent by LRO starting in July 2012 included the
phrase " FOR UP TO $ 89" as the concluding words of the disclaimer present on the top
right corner of the document. LRO deleted this phrase in the fall of 2012. See CP 715, 

748. 
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would require the trial court to weigh the facts. Here, it is an uncontroverted

fact that Appellants disseminated 256,998 deceptive mailers and Appellants

therefore have failed to identify a single genuine issue of material fact. 

Appellants also cite Walker v. Quality Loan Serv. Corp., 176 Wn. 

App. 294, 308 P.3d 716 ( 2013) in support of their argument that whether an

act or practice has the capacity to deceive a substantial portion of the

population is a question of fact. However, in Walker, the Court addressed

certain per se violations of the CPA. Therefore, the Court did not make a

determination regarding the public interest impact ( it existed because of a

specific legislative declaration). It merely cited Holiday Resort in a footnote

to declare that, " Whether an unfair act has the capacity to deceive a

substantial portion of the public is a question of fact." Id. at 292. By citing

Holiday Resort, the Court simply restated the law— that is, whether an act or

practice deceived a substantial portion of the population, may, depending on

the circumstances, be a question of fact. 

Finally, even though the CPA allows Washington courts to be guided

by federal decisions interpreting the FTC Act, RCW 19. 86. 920, contrary to

Appellants' suggestion, there is no need for this Court to look to federal

decisions as Washington Courts have previously ruled that whether or not an

act or practice' s capacity to deceive a substantial portion of the public may
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be question of fact, depending on the facts of a case. In short, there is no

existing gap in Washington case law. 

While the State acknowledges that some federal decisions

interpreting the FTC Act have ruled that capacity to deceive is a fact

question, many others have held that courts may properly rule on deception

cases through summary judgment. For example, in F.T.C. v. Stefanchik, 

559 F.3d 924 ( 9th Cir. 2009), the court held that summary judgment

entered in favor of the FTC was proper when Stefanchik failed to identify

any genuine issues of material fact. Like the facts before this Court ( no

evidence of a single satisfied consumer), among other factors, in ruling

that summary judgment was appropriate, the Ninth Circuit took into

consideration the fact that very few consumers were satisfied with

defendant Stefanchik' s product, noting: 

The FTC ... offered substantial evidence that the marketing
claims used to sell Stefanchik' s program were deceptive

and misleading to an overwhelming number of consumers. 
Given the voluminous evidence showing that very few
people made money using the Stefanchik Program as
promised in the advertising materials and telemarketing
pitches, or were satisfied with their personal coaches, and

the absence of significantly probative contrary evidence
from Stefanchik and Beringer, we conclude that the district

court correctly granted summary judgment on the FTC Act
claim because the marketing material made

misrepresentations in a manner likely to mislead reasonable
consumers. 

Id at 929. 
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Finally, in Consumer Fin. Port. Bur. v. Gordon, 819 F.3d 1179, 

1192-93 ( 9th Cir. 2016), in assessing the deceptiveness of a solicitation

that appeared to originate from a government agency, the Court rejected

arguments similar to those raised by Appellants, noting, "[ t] he only

evidence [ appellant] submits are his ` bald assertions' that the mailer was

not deceptive, which is not sufficient to create a triable issue of fact." As

here, where the State has submitted declarations of Washington property

owners who were deceived by LRO, in ruling in favor of the CFPB, the

Court in Gordon also considered the fact that the CFPB " submitted

evidence that consumers were, in fact, deceived." Id. at 1193. 

I. Appellants Incorrectly Assert Compliance with the California
Business and Professions Code § 17533. 6. 

In an ironic attempt to buttress their unsupported assertion that

Juan Roberto Romero Ascencio acted in good faith, Appellants argue that

the LRO solicitation was purposefully drafted to be in compliance with

Section 17533. 6 of the California Business and Professions Code, a law

enacted by the California Legislature to directly combat government

look -a -like" mailers similar to the ones sent by LRO. However, a cursory

review of the California Business and Professions Code demonstrates that

Appellants actually failed to comply with every requirement imposed on

them by the law. For example, the Code requires, among other things, that
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The disclosure in clause ( ii) [" THIS IS NOT A GOVERNMENT

DOCUMENT"] shall be displayed conspicuously, as provided in

subdivision ( f), and immediately below the area of the envelope, outside

covey, or wrapper that is usedfbr a return address." ( Emphasis added.) A

glance of the LRO envelope reveals that there is no disclaimer under the

LRO return address. More importantly, Section 17533. 6( c)( 2)( A)(iv) of

The Business and Professions Code requires an additional disclaimer

THIS PRODUCT OR SERVICE HAS NOT BEEN APPROVED OR

ENDORSED BY ANY GOVERNMENTAL AGENCY, AND THIS

OFFER IS NOT BEING MADE BY AN AGENCY OF THE

GOVERNMENT.") to be placed " immediately below each portion of the

solicitation that reasonably could be construed to specify an amount due

and payable by the recipient." No such disclaimer exists on the LRO

mailer. This is particularly important given that LRO proudly proclaims

on the bottom of the first page of its mailer that " LOCAL RECORDS

OFFICE OPERATES IN ACCORDANCE TO BOTH BUSINESS AND

PROFESSIONS CODE 17533. 6." CP 393 ( Nelson Deel. Ex. 1). That

Appellants clearly knew of and reviewed the law, and nevertheless made a

decision to send thousands of solicitations to Washington property owners

that were in violation of the California Business and Professions Code, 

supports the trial court' s finding that Appellant Juan Romero acted in had
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faith. Finally, given Appellants' failure to follow California law, their

statement of compliance is yet another deceptive statement. 

J. The Trial Court Correctly Held that Appellants LA Investors, 
LLC and Juan Romero Acted in Bad Faith

In its detailed, well -reasoned ruling, the trial court correctly held

that LA Investors, LLC and Juan Romero acted in bad faith. The trial

court ruled: 

In assessing the appropriate amount of civil penalties, the
Court also finds that Defendants LA Investors, LLC, and. 

Roberto Romero, a/ k/a Juan Roberto Romero Ascencio, 

acted in bad faith. The acts and practices described herein

were not isolated instances of misjudgment, but rather, an

intentional and deliberate practice perpetuated between

June 2012 and February 2016. Defendants' violations

caused substantial injury to the public and as early as 2013
Defendants were put on notice by Plaintiff that the Local
Records Office solicitation had the capacity to deceive. 
Defendants nevertheless continued to disseminate

thousands of solicitations in Washington. 

CP 1308 ( emphasis added). 

During the past three years, at least 10 states including

Washington, North Carolina, Iowa, Tennessee, Indiana, South Carolina, 

and California have sent letters, issued Civil Investigative Demands, filed

enforcement actions, or reached settlements with Appellants regarding the

same or similar conduct. CP 379; 397- 98. Moreover, as discussed above, 

Appellants have been the subject of over 36 consumer alerts drafted by
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government, media, and consumer watchdog agencies across the country. 

See CP 493- 615 ( Ashley Decl.). 

Immediately prior to forming LA Investors, LLC, Appellant Juan

Romero voluntarily gave up his California real estate license to settle an

action by the California Department of Real Estate alleging, among other

things, that consumers " submitted complaints to the Department of Real

Estate against Respondents for their business practices and dealings

including misrepresentations, fraud and/ or dishonest dealing." See CP

409- 434 ( Nelson Deel. Ex. 5 ( Accusation and Surrender of Real Estate

License)). 

Without question, Appellants clearly knew that the public and

regulators were concerned about the deceptive nature of their mailers. 

However, despite the fact that he was aware of the nationwide concern

that LRO engaged in deceptive acts, Juan Romero chose to blame the

victims when attempting to explain why consumers complained about

these solicitations, proclaiming, " Here in the United States, people

complain about everything." CP 874 ( Nelson Suppl. Decl., Ex. 1 at 76: 20- 

21). It appears that persistent litigation with state attorneys general and

state regulatory agencies is a cost of doing business for Appellants. 
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1. There Is No Evidence before the Court about

Appellants' Inability to Pay the Trial Court Judgment
and Appellants' Refusal to Respond to Financial

Discovery Is Consistent with the Trial Court' s Ruling

Appellants argue that, "[ T] he ability of LRO and Mr. Romero to

pay, although not specifically quantified, plainly would not compare with

that of Readers Digest..." Appellants' Br. at 42. However, there is no

evidence in the record of Appellants' inability to pay and Appellants failed

to preserve this issue before the trial court. In ruling in favor of the State, 

the trial court judge explained: 

There is no evidence on the Defendants' ability to pay or
inability to pay, and so the court is not considering that
factor here, other than to say that on summary judgment, in
response to the State' s request on penalty amount, that
would be the appropriate time for the Defense to offer an

inability to pay if there was an issue in that regard. And I
did not see anything in the depositions of Mr. Romero that I
reviewed that suggested an inability to pay. 

RP 25- 26, Feb. 12, 2016. 

Rather, the evidence before the Court establishes that that

Appellants' solicitations are hugely profitable. In a 2014 deposition

conducted by the State, when asked about the amount of profit LA

Investors made in 2013, Appellant Juan Romero responded, " A million." 

CP 130 ( Clemmons Decl., Ex.3 at 62: 9- 11). Further, because Appellants

obtain the information they provide to consumers from the company

AgentPro247. com for only a few dollars, and are able to deceive
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customers into paying $ 89 for a copy of their deed and a property report, 

LRO is able to enjoy a profit margin of over 97% and a price markup of

3, 460%.
s

CP 711, 924. 

To date, Appellants have neither posted a supersedeas bond nor

have they paid any portion of the judgment. Additionally, Appellants have

rebuffed the State' s attempts to compel financial discovery. CP 1335- 45. 

As a result, on December 20, 2017, the State filed a motion to compel

discovery before the trial court. On January 20, 2017, the trial court

granted the State' s motion and awarded it its costs and fees. Id. 

Appellants' refusal to respond to financial discovery is particularly

noteworthy given that when discussing the factors articulated in United

States v. Readers Digest Assn, Inc., 662 F. 2d 955, 967 ( 3d Cir. 1981), 

Appellants suggest that they lack the financial means to pay the trial court

judgment. However, as noted in the State' s response to Appellants' 

Emergency Motion for Partial Stay, shortly after the State prevailed on

summary judgment, Appellant Juan Romero quit claimed, at least in part, 

two homes valued at over $2. 1 million to a trust. Welch Decl. ¶¶ 3- 4. In

short, that Appellants have prevented the State from protecting its interest

in the trial court judgment, and at the same time, have embarked on a plan

a

According to AgentPro247. com, the cost of a decd and the cost of a property
profilc is typically $ 1-$ 1. 50. See, 

https:// www.agcntpro247. com/AgcntPro/ InfoPDF/ Pricing.pdf (last acccsscd 2/ 10/ 2017). 
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to shield assets, is further evidence of Appellants' bad faith and ability to

pay. 

V. THE COURT SHOULD AWARD THE STATE ATTORNEY

FEES AND COSTS INCURRED IN THIS APPEAL

Pursuant to RAP 18. 1( b), the State respectfully requests the Court

to exercise its discretion and award the State its reasonable attorneys' fees

and costs on appeal. A prevailing party is entitled to attorneys' fees and

costs on appeal if requested in the party' s opening brief and if "applicable

law grants to a party the right to recovery." RAP 18. 1( a) -(b). The CPA

provides the Court with discretion to award the State reasonable fees and

costs as the prevailing party on appeal. RCW 19. 86. 080( 1); see State v. 

Kaiser, 161 Wn. App. at 726. Should the Court grant the State' s request, 

the State will file an affidavit detailing the fees and costs incurred. 

RAP 18. 1( d). 
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VI. CONCLUSION

The State respectfully requests that the Court affirm the trial court

orders granting summary judgment for the State and award the State its

reasonable attorneys' fees and costs pursuant to RAP 18. 1. 

RESPECTFULLY SUBMITTED this < i day of

February, 2017. 

ROBERT W. FERGUSON

Attorney G neral

HN A. NELSON, WSBA #45724

Assistant Attorney General
Attorneys for Respondent

State of Washington
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IrCM RkCORDS OFFICE
THIS SERVICE TO OBTAIN A COPY OF YOUR DEED OR

1001 Cooper Pt Rd. SW, # 140 9117
OTHER RECORD OF TITLE IS NOT ASSOCIATED WITH

olytopia, • WA 925C2
ANY GOVERNMENTAL AGENCY. YOU CAN OBTAIN A

Phone: ( 800) 775- 9059 COPY OF YOUR DEED OR OTHER RECORD OF YOUR
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LOCAL RECORDS OFFICE

Local Records Office provides a copy of the only doiUment that identifles- as the property owner of
fry a recenttl retarded transferred title on the property. 

Local Records Office' provides a property profile where you can Find the property address, owner' s rame, comparable values, and
legal desr ipdon or parcel IdendRcallun numbor, property, history, neighborhood demographics, publte and private scheoh
report. 

Records obtained through public Information shows deed -was recorded in your name on 2012- 06-01 which Indicates

your ownership and Interest In the specified property below. 

COUNTY PUBLIC INFORMATION ! 

I Legal Property Address., - Seattle WA SIMS

Purchase orTransferDate: 2012-06. 01 YearSullt 1919 Property 10: - 

DoeNurnberf Lot SR Ft: 44805F Improvement., 4E. 37% 

SaleAmount 584,ODO Square Feet: 24aoSF We Cods 1061

Assessed Value: 523, 000 Pool: N/ A Properiy Zane N%A

For a complete property profile and an additional topY the only document that ldentlfies you as a property owner usually called deed, 
please detach coupon and return with an $ 89 preoasslno fee In the envelope provided. you will receive your documents and repert within
21 business days. 

Upon recelpi OF your processing fee, your request will be submitted for documents preparation and revlewed. IF for any reason your
request for deed and property profile cannot be obtained, yourprncassEdg fee. will be Immediately refunded

LOCAL RECORDS OFFICE IS NOT AFFILfAI D Wt7H 743E COUNTY YN W4V LOUR DEED IS' FILED IN, NOR' AFFILIA7£ 0 Yd171i ANY
GOVERNMENT AGENCIES. THIS OFFER SERVES AS A SOLICITING FOR SERVICES AND NOT70 BE INTERPRETED -AS RILL DUE. THfS PRODUCT
OR SERVICE HAS NOT' GEEN APPROVED OR ENDORSED 9Y ANY GOVGPNMENTAL AGENCY, AND THIS OFFER 15 NOT BEING MADE BY AN
AGE NCY' OF GOVERNMENT. - THIS IS NOTA GILL THIS IS A SOtICITAiION YOU ARE UNDER NO OBLIGATION TC PAY THE AMOUNTS -WED, 
UNLESS YOU ACCEPT THIS OFFER. LOCAL RECORDS OFFICE OPERATES IN ACCORDANCE Ta 90TH SU51NE55 AND PROFESSIONS CODE
17533.& 

r
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saattla, SFA 98115

Your Phone Numher. t_____ j
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LCIi RECORDS OFE' XCE
1601 Cooper Pt Rd. Sw, 4144 # 117
Olympia, WA 96502
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Local Records Doke: In Iho United State anyone can have access to the records ofanyReal Property. The Real Property is usually
recorded in the County records where Loral Records Office runs powerflil on- line searches to find the Deed of millions of people
throughout The United Scares and gathers at the same time several Chuacterisda of the property such as; Property Characteristics, 
Property History, Sale Loan Amount, Assessment and Tax Information, Nearby Neighbors, Comparable Silo Date, Neighborhood
Demographics, Private and Public Schools reports, Her Map, and others. Those are sent to thousands ofnew property owners. 

Real property is property that Includes land and buildings, and anything affixed to the land, Reef property only includes those
structures that are affixed to the land, not those which can be removed, such as equipment. 

Real Property Records are generally filed with and kept an a county level; they originate from two major governmemol sources; 
County Recorder's or Courthouse and Property( Tax) Assessor' s DIE=, 

Properly Title refers to a formal document that serves as evidence of ownership. Conveyance of the document tarty be required in
order to transfer ownership in the propertylo another person, Title is distinct From possession, a right that ollcn accompanies ownership
but is not necessarily sufficient to prove it. In many cues, both pmsrsslan and title may be transferred Independentyof each other, 

property deeds are legal instruments that ere used to Mien ownership of real property, to transfer title to the lend and its
improvements such as a house. Wards used to convey property transfer maybe grant, assign, convey or warrant, but they basically all
do the same thing, they iransfer the interest of the person selling the house to the person buying the hocsc. 

Types or property ownership: 

n) SPI* Ownership: The simplest farm efpropaly ownership, sole ownership grants one individual complete rights over the property
In question. 

b) Teanney by the Sntiredest When a married couple purchases real estate together, they ora granted tenancy by the entireties by
manystates. This moans that each party holds ono•half interest in the property, but neither can dispose afar otherwise abridge the right
of the other to this property. 

c) Ttnancy In Commons This form of ownership allows multiple paophe to an a percentage of the same property. While the
percensage awned may vary, each person has an equal right to the propertyduring their lifetime, If ona ofdte tenants In common dies, 
their Interest in theproperty passes to their heirs; it does not devolve to the othertecanrs In common. 

d) Joint Tenancy: Jolm tenancy sgreaments require that four condidons be met: ownership must be received at the same time, tenants
mast hold an equal Intcnsst, tenants must each lie named on the Ilde. and all must have exactly the same rights ofpossession. Unlike
tcnants in common, lolnt tenants hive right of survivonhlp; the ownership ofthe property passes lu the remaining joint tcnants in
the event of Ilse deaths crone oribe owners. One joint tenant cart buy out another, or legal proceedings can be instituted to dissolve the' 
joint tenancy, ] lane participant sells his or her interest in the property to another person, the joint tenancy is converted into a tenancy in
common, and the right ofsurvivorship is no longer valid-, the other tenants have no recourse against this adlon by otic or more of lhofT
number. 

c) Community Property: In. some states, real estate purchased by a married couple becomes community property. This farm of
ownership basically creates a condition where the real estate ( end other property, ifappliable) is owned by the partnership created by
the marriage. If tho. ma dage is dissolved through divorca, the value of the property must be divided between the partnere Community
property ownership may give right ofsurvivorship, essentially giving the entirety of the property to the surviving spouse In the event of
dmthl other tbrms allow the partners to leave their interest in the property to their heirsafter they die. 

f) Tenancy In Savoraltyr Absolute and sole ownership orproperty by a legal entity, withaut cotenants, joint-tcnants, or partners

DISCLAIMER: • Local Records Office is not affiliated with any State or the United States or the County Records. Local Records
Office is an analysis and retrieval firm shot uses multiple resources that provide supporting values, deeds and cvidenoo that is used to
execute a property reports and deliver a requested deed, 
Local Records Office Is not afrillated with the county to which your deed Is ailed in, nor atilliaW with any government agencies. This
offer serves as a soliciting for services and not to be intdrprowd as bill due, 
This Service to obtain a copy ofyour Deed or other record vrTetk is not Associated with any Governmental Agency, You eery obtain a
Copy of your Deed er other Record ofyour Title from the County Recorder In the Countywherc your property Is Located In the price
varies depending on each county rata This product at service has not been approved, or endorsed by any government agency, and this
offer is not being made by agency of government. This is not a bill. This is a solicitation; yoaare under no obligation to pay the amount
sorted, unless you accept this offer. Local records office operates in accordance to both business and professions code 17531, 6
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
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STATE OF WASHINGTON, 
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March 16, 2016 Olympia, Washington

MORNING SESSION

The Honorable Judge Mary Sue Wilson, Presiding

Kathryn A. Beehler, Official Reporter

000-- 

THE COURT: Good morning. Please be seated. 

Thank you for being here today. So I' m going to take

just a moment to sign on to the computer, since our

files are stored electronically. We are back for

what I expect to be our final hearing on the State of

Washington vs. LA Investors. 

All right. So I' ll make a few introductory

remarks, and then I have some questions for you. 

Just as a matter of background — you know this, but

I' d like for the record to reflect — we' ve had two

prior hearings on the parties' cross- motions for

summary judgment. We were here on January 15th and

February 12th of 2016. On February 12th, the Court

granted in part the State' s motion for summary

judgment and denied the Defense motion for summary

judgment. 

The Court reserved ruling on four topics: 

Personal liability, if any, for the two individuals, 

Mr. and Mrs. Romero; the amount of the restitution

award; the amount of civil penalties; and the amount

Introductory Remarks by the Court II
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of attorneys' fees and costs. 

Since our February 12th hearing, the Court has

received additional information. I' m going to

identify that information in a moment to make sure

that I have everything you intended for me to have. 

And I indicated at that time that I believed the

matter could be addressed and fully resolved on

summary judgment but wanted the opportunity to review

the information that had been submitted to date as

well as the applicable legal principles on the

outstanding topics. And so I cancelled the trial, 

but I set this time aside in order to review the

final information and ask questions. 

I did, of course, want to note that the

February 12th, 2016, order that the Court signed

reflected the Court' s finding that there were a

number of instances for each of the mailers that were

sent out that constituted unlawful and deceptive

practices in violation of our State' s Consumer

Protection Act; that each mailer separately violated

the law; and therefore I reserved ruling on the other

topics. But a starting point for today' s hearing, of

course, is the finding that the Court has already

made as of February 12th. 

So, Counsel, what I have today, what I' ve

Introductory Remarks by the Court
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received — I' m looking for my stack of new stuff — is

back and forth on the costs and attorneys' fees. So

the State submitted its motion; the Defense submitted

its response; and State submitted its reply with

attachments. And then I received a standalone

declaration that was filed on March 10th — it was

dated March 8th — from Mr. Gilman that had a one- page

exhibit on it that was the LRO Washington activity

report. 

Aside from those materials, was there anything

else that the Court should have received? 

MR. NELSON: No, Your Honor. 

MR. GILMAN: I don' t think so, Your Honor. 

THE COURT: All right. For the record -- I' m

sorry. I started without asking you two to introduce

yourselves. So we have Mr. Nelson for the State, and

mister -- 

MR. GILMAN: Tom Gilman, Your Honor. 

THE COURT: I was going to say " Gilmer," and I

knew that was wrong. Mr. Gilman for the Defense. 

Mr. Nelson, I wanted to confirm that there were

only two exhibits to your original motion for fees. 

I had some extra pages, but I think that was just a

mistake. So you had your declaration with two

exhibits, the itemized attorneys' fees as Exhibit 1

Questions by the Court & Colloquy I
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and a one- page Exhibit 2 that was the State' s

itemized cost bill, and then there was a declaration

from Ms. Shannon Smith. 

MR. NELSON: That' s correct, Your Honor. 

There appears to be an additional page. 

THE COURT: I had extra pages, extra labels of

exhibits -- 

MR. NELSON: Yes. 

THE COURT: -- a 1 and an A and a B, but it

appeared to me that given what you referenced in the

scope of your motion, I thought that there were just

extra cover pages. 

MR. NELSON: That' s correct, Your Honor. 

THE COURT: All right. 

MR. NELSON: The attachments that you

reflected are, in fact, the correct ones. 

THE COURT: All right. Very good. 

So gentlemen, my plan today is, I have a number of

questions for you that cover the topics that ask

whether I' m missing something, having fully reviewed

the record and not finding a lot of detail on a

couple of topics. I want to make sure that I didn' t

miss a different location for those topics. 

I have a couple of questions that relate to each

of your views on the application of some legal

Questions by the Court & Co77oquy 7
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principles for each of the questions. Then there is

the issue of attorneys fees and costs, and I haven' t

taken argument up to this point on that, because you

just filed it. I' ll hear brief discussion consistent

with the briefing that' s been filed on the attorneys

fees and costs, but I' m going to propose that we do

that last. 

Is that all right with you all? 

MR. NELSON: Yes, Your Honor. 

MR. GILMAN: Yes, it is. 

THE COURT: Okay. So I want to start on the

first topic, which is the personal liability as to

the individuals who are named, Mr. Roberto Romero and

Mrs. Laura Romero. I also wanted to confirm or

verify as to Mrs. Romero, in terms of direct evidence

or specific evidence about Mrs. Romero' s involvement, 

I' ve reviewed her entire deposition, which was

attached to one of your declarations, and I' ve

reviewed those portions of Mr. Romero' s depositions

that were provided; and it was one deposition

associated with this case and one deposition

associated with another case. 

Besides those two pieces of information, is there

anything else in the record that describes, in

specific terms, Mrs. Romero' s role? And the

Questions by the Court Re: Personal Liability, Restitution & Va7ue 8
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information I' m looking for is, are there any

specific details that describe what she translated? 

And she also described that she darkened portions of

the document, but I didn' t see what she' d darkened. 

I thought that might be bolding. But in determining

her level of involvement, are there other sources of

information that are in the record that either

counsel would direct me to? 

MR. NELSON: None from the State, Your Honor. 

MR. GILMAN: No, Your Honor. 

THE COURT: All right. 

My next question relates to restitution, looking

at the legal principles that apply for restitution, 

and starting with the statute, 19. 86. 080( 2), which is

the authority for restitution, and the Ralph Williams

case discusses restitution, as well. So I have a

couple of questions for counsel. 

In determining the restitution amount — and this

is separate from the civil penalty amount, from the

court' s perspective — do either of you think that the

court needs to determine the value of the deed and

property report that was provided to the individuals

who responded and sent $ 89? And if you think that

the court needs to determine the value, what is your

authority for thinking that? And then my follow- up

Questions by the Court Re: Personal Liability, Restitution & Value 9
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question will be, where in the record do you think it

supports a conclusion regarding the value of that

report? 

Mr. Nelson, you go first, please. 

MR. NELSON: Your Honor, from the State' s

perspective, we do not believe that an assessment, in

terms of value, needs to be done by the court; 

rather, our position is that the $ 89 that each

individual paid for this product should be refunded

to them directly. In fact, you will find, nowhere in

the record is a single bit of evidence regarding the

value -- any value that a consumer may have placed on

this item. In fact, Defendants have submitted not a

single consumer declaration to that effect. 

So from the State' s perspective, it would be

inappropriate to do a value assessment at this point

and only appropriate to order that Defendants refund

the $ 89 for each of the -- I guess, according to the

new numbers, each of the 9, 695 Washington consumers

who purchased it. 

THE COURT: I just want to compare my numbers

to yours. I was going to get to that question. 

All right. Mr. Gilman? 

MR. GILMAN: Our position is that there should

be some consideration of the value, partly because of

Response by Mr. Gi7man 10
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the low complaint rate here, and that is why we

suggested to the court that there be a refund

process, notification, so that people who did not

think that they were deceived or ripped off by Local

Records Office, LA Investors, if they did not submit

a complaint, would not have a refund. That would be

the most apropos method to determine the harm. 

Secondly, in terms of value, there is a -- I would

agree with Mr. Nelson that there' s no evidence of

consumer value, but I believe there is evidence on

the record of the cost that LRO had to fulfill this, 

in terms of mailing and the cost of purchasing the

property report. And -- 

THE COURT: I' m going to actually get to

asking you that when it comes into civil penalties. 

MR. GILMAN: Okay. 

THE COURT: But I am interested, if you could

tell me directly, at our last meeting on

February 12th, and in the materials, it seems that

you had referenced the figure of $ 20 to $ 25 cost. 

And you' d also referenced a number of categories of

costs, buying that property report from some vendor, 

mailing, assembling, postage, et cetera. And I

didn' t easily find a statement in Mr. Romero' s

depositions or in Mr. Bruno and Mr. Pratkanis' 

Response by Mr. Gi7man 11
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documents that described that cost. And I spent some

time looking for it but didn' t find it. Do you find

that elsewhere? 

MR. GILMAN: I know that it' s -- I think it is

addressed in either Mr. Bruno or Mr. Pratkanis, 

because they weren' t dealing -- I don' t recall them

dealing with the issue of costs or anything like

that. I thought it was somewhere in Mr. Romero' s

deposition. And standing here right now, I don' t

know that I can put my finger on it. 

You were quite clear that you didn' t want

additional information for this hearing, other than

rebuttal to the legal arguments or the supplemental

information about the number of mailings and

complaints so -- 

THE COURT: Yes. The posture that we find

ourselves in

MR. GILMAN: Yes. 

THE COURT: -- or that we are in is, I' ve

determined that the issues to the court are

appropriately determined on summary judgment on the

record that' s before the court, but the record is

still somewhat voluminous. But if I' m correct that

there are several depositions related -- one

deposition, I believe, of Mr. Romero in this case, 

Response by Mr. Gilman 12
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although I never saw the entire deposition, because

each of you submitted pieces of the deposition. I

will give you a few minutes in a moment. You don' t

have to look for it right now. 

If there is a place in the deposition that was

submitted to me that talks about costs, that would be

helpful. I didn' t find it in looking through the

materials that I had. 

MR. GILMAN: Okay. 

THE COURT: Okay. So back to the legal

principle, Mr. Gilman, in terms of restitution. And

we' ll get to penalties in a moment. As I understand

your view, you' re proposing a claims process with the

customers who purchased the item asking for the money

back. And your view is that with the low complaint

rate, that that indicates that the court can assume

that there was customer satisfaction. 

Do you have any legal authority, either under

19. 86 on the restitution provision or under federal

law for basically having the court assume that

there' s value in a product, without evidence to that

effect, especially in light of the scenario where the

court has made a determination that the product was

purchased in response to a deceptive advertisement or

solicitation? 

Response by Mr. Gi7man 13
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MR. GILMAN: I will just say this: In terms

of the FTC case that is -- I think it is the

Floersheim case, where there was a refund of

everything, that was where a business had violated a

consent decree. And this is not an issue where there

was a consent decree that was filed. And the

evidence before the court is that, at least in terms

of Local Records Office, it' s never been found in any

other state to be in -- to have violated the Consumer

Protection Act, in fact prevailing in Iowa. 

So I would say there' s no black and white or black

letter case law as you have asked me on that, and I

would concede that. But I think the evidence and the

facts here, given the stark contrast with the experts

about, you know, inordinately high acceptance rate, 

low complaint rate, and things like that, that that

merits consideration of a claims process here when

there' s been no consent decree previously entered

that was violated and no previous finding of a

violation in any other state. 

THE COURT: All right. To both of you, we' ve

kind of jumped to the factual question, where it' s a

related factual question for both restitution and

civil penalties without getting to the legal

question, which I have one or two legal questions. 

14
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But I recall the reference, Mr. Nelson, to the -- I

think it was the cost that the State asserted was in

the $ 1 to $ 1. 50 range, whereas the Defendants

asserted a $ 20 to $ 25 range. Can you refer to me

where that $ 1 to $ 1. 50 was based? 

MR. NELSON: Your Honor, if we had a brief

recess, I could pull it up. I believe that' s in the

State' s opposition to Defendants' motion for partial

summary judgment. It is referenced in a footnote, if

we have the -- 

MR. GILMAN: I have the whole summary judgment

thing here. 

MR. NELSON: Yeah. It' s a reference

specifically to Agent Pro 24/ 7, which was the company

that Defendants contracted with to obtain copies of

the -- 

THE COURT: So Mr. Nelson, it' s your response

to the Defendants' summary judgment, and it' s a

footnote, you' re thinking? 

MR. NELSON: I believe so, Your Honor. 

THE COURT: And I' m looking through the

footnotes -- or looking at it right now. 

All right. It might be footnote 1, page 3 in that

brief, according to AgentPro24- 7. com, the cost of a

deed and the cost of a property profile is typically

Response by Mr. Nelson 15
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1 to $ 1. 50. 

MR. NELSON: That is the correct reference, 

and there' s a -- I believe there is a hyperlink

there, as well, directing -- 

THE COURT: There is. Thank you. 

MR. NELSON: And on that note if I may, 

Your Honor -- 

THE COURT: Yes. 

MR. NELSON: -- from the State' s perspective, 

that should not be whatever costs that the Defendants

incurred as a result of perpetuating an unfair and

deceptive act or practice should not be considered by

the court in fashioning any form of consumer

restitution, Your Honor. 

THE COURT: And I didn' t ask that question, 

because I' m not thinking that is the case that we' ve

merged over to penalties. On the restitution, the

purpose of my question was to ask about the value to

the consumer, which I consider a different question

of costs. 

So we' re on penalties. And Mr. Gilman, I will

give you a moment. You shouldn' t feel like you have

to look for something while I am asking you other

questions. 

MR. GILMAN: Okay. 

Response by Mr. Nelson 16
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THE COURT: In terms of the penalty, the

court' s job here in determining the penalty amount is

to apply the five factors from the Readers Digest

case that both of you have briefed. And so I have

some questions about your view of the court' s

approach to the five factors. And some of them

relate to the question that we' ve been talking about. 

So I' ll start there. 

The fourth factor is the goal of eliminating the

benefits derived by the violation. You' ve argued

this before, and I apologize that I' m probably in

part asking you to repeat, but that' s helpful for me

in ultimately making a final decision here. 

And so the question for both of you is, in

determining whether or not a penalty eliminates the

benefits, how do you propose, Mr. Nelson, for the

court to think about the benefits? I recall that in

your argument in February, you described a variety of

types of benefits, including we don' t know whether or

not the Defendants invested any profit and then made

further money. But without that, are you asking the

court to assume that is the case, or are you

suggesting that the court do something like $ 89 per

sale, taking your $ 1 to $ 1. 50, so either $ 87. 50 or

88, and multiply that by the number of purchases and

Questions by the Court Re: Penalties 17
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say, we know the profit was in the neighborhood of, 

my calculation of $ 88 times 9, 695 is $ 853, 160. 

But how do you propose the court consider the

benefits question, and what evidence in the record

would you point to? 

MR. NELSON: And are we speaking here, Your

Honor, specifically here on the issue of civil

penalties? We' ve shelved the restitution for the

moment -- 

THE COURT: Yes. So we' re on the fourth

factor from the Readers Digest case which tells the

court to consider these five factors, and the fourth

factor is the goal of eliminating benefits derived by

the violation. 

MR. NELSON: Yes, Your Honor. So briefly, I

would remind the court that the five factors

enumerated in Readers Digest are simply a guidepost

for you. You need not consider any of them. In

fact, you can reject all of them, and using your -- 

only your discretion, award civil penalties. 

On the issue of the fourth factor, and that is

essentially disgorgement, the State' s position is

that this scam was hugely profitable. And that' s

reflected by the fact of basic math: $ 89 per mailer

with the response rate of, as we have before the

Response by Mr. Nelson W
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court, roughly 3. 6, 3. 7 percent. So they can send

100 of these out essentially and have, for easy

math' s sake, just under four people respond to the

tune of $ 89. So essentially, for the cost of postage

and a dollar or two for the deed or the property

report, they net a lot of money. 

On the issue of disgorgement, it' s the State' s

position that you need not consider the dollar or two

that it cost them. It' s merely a factor. And it' s

one of the things that you can consider in

determining penalties. However, from the starting

point, as we addressed in our request for penalties, 

Your Honor, is that the penalty for every single

mailer that was sent out -- and again I' m referencing

the recent declaration filed by Defendants. That' s

256, 998 mailers. From a civil penalty perspective, 

the State' s request is essentially bifurcated. On

one hand we are requesting a $ 10 penalty for the -- 

with the updated numbers. That would reflect 247, 303

mailers that were sent without a response, and then

89 for the 9, 625 mailers that did result in a

purchase. 

Obviously, restitution and civil penalties are a

very different thing. And from the perspective of

civil penalties, the starting point must be for

Response by Mr. Nelson 19
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Defendants, essentially, to disgorge any profits, 

which is why the State is seeking a higher civil

penalty for the mailers that resulted in a purchase. 

Now, we offer -- there' s no evidence before the

court that the Defendants invested this money. 

That' s certainly a logical assumption, but

admittedly, it' s not before the court. However, 

again, these are just guideposts for you. And in the

most logical way, the starting point should be -- all

of that money should be essentially removed from the

coffers of Defendants, Your Honor. 

THE COURT: So Mr. Nelson, I appreciate you

putting it in context with the State' s argument. And

I understand that argument. If the court is going to

refer to the Readers Digest factors and is going to

consider the goal of eliminating benefits and

thinking about profits, as I calculate, if I

presume -- it' s basically the component of your

proposed civil penalty that is the $ 89 times the

number of purchases, which at this point is 9, 695. 

So that comes to 862- -- 

MR. NELSON: -- - 855. 

THE COURT: So that figure that you proposed, 

with the adjusted numbers of purchases in Washington, 

from the court' s perspective, not considering any

Response by Mr. Ne7son 20
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kind of investment, that would be the maximum profit

in Washington, if I am understanding the facts

correctly, if we assume there was no cost outlay. 

MR. NELSON: Correct, Your Honor. 

THE COURT: Okay. So just using that for the

purposes of discussion, and I' ll round it to 863, 000

in maximum profit, the penalty you ultimately

propose, recalculated with your two components and

the numbers of violations, I calculate in the

neighborhood of 3. 3 million. 

MR. NELSON: Yes. Yes, Your Honor. 

THE COURT: All right. Over the last few

days, as I' ve been trying to get ready for today' s

discussion, I' ve been looking for how to think about

the fourth factor in Readers Digest. So again, my

assumed maximum profit is 863, 000. Your proposed

total penalty is 3. 3 million. 

When I' m thinking about the five factors, do I

simply, when I get to factor four, say any penalty

above 863, 000 will accomplish that goal and then use

other factors -- 

MR. NELSON: The thing -- oh, I' m sorrv, 

Your Honor. 

THE COURT: -- and then use other factors and

my discretion to determine what my final figure

Response by Mr. Ne7son 21
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should be? 

MR. NELSON: Absolutely, Your Honor. So with

regard to the factors that you' re considering here, 

the disgorgement theory, as I' ve put it, addresses

only a portion of the civil penalties sought by the

State that reflects those consumers who purchased the

89 deed. So it would be our position that that' s

a -- you' re considering that portion of the penalty

request under the umbrella of disgorgement; however, 

you' re not limited to a civil penalty of only that

amount. Certainly in, Washington, it' s up to $ 2, 000

per offense. The State' s not seeking anywhere near

that amount. But you needn' t forget things like bad

faith or other factors that are there before you, 

Your Honor. 

THE COURT: All right. 

Mr. Gilman, I' ve had a series of back and forth on

this topic with Mr. Nelson, and I' m interested in

your view on the topics we' ve been discussing. This

isn' t the last topic on penalties -- 

MR. GILMAN: Okay. 

THE COURT: -- but your view on these issues

is helpful. 

MR. GILMAN: Well, I think when you look at

the Readers Digest fourth factor of eliminating the

Response by Mr. Gi7man 22
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benefits of the violation, and with the evidence in

front of the court of roughly a $ 250, 000 -- 250, 000

mailings, 9, 695 of which were responded to — and I

believe in our evidence it shows that 66 refunds were

voluntarily given already by Local Records Office — 

that' s in the spreadsheet that we' ve given you -- so

that -- my number is 9, 629 net packages. And so the

amount -- the total revenue that they' ve gained from

Washington -- this is the revenue that -- 

THE COURT: The revenue -- 

MR. GILMAN: -- was realized from Washington, 

profits or not, whether it' s zero costs, is $ 856, 981

on net packages of 9, 629, which is gross mailings, 

less voluntary refunds. 

If you are inclined to order full restitution, 

then the Local Records Office has already paid out

100 percent of every dollar it ever realized in

Washington, and it has incurred costs. So you' ve

already meted out the -- extracted every dollar of

benefit that flowed to Local Records Office from

these mailings. 

And then the question is, can and should you do

more than that. And I would submit that doing more

than that, more than $ 856, 981 -- the State has its

motion for fees, and that' s a different issue. But
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more than the gross revenue realized from the State

of Washington is, in fact, penalizing Local Records

Office for activities in other states that are legal

and that it has -- it' s never been found to be

illegal or in violation of the state law doing it. 

It has done this business in other states, and

extracting more of a penalty from it is -- and more

funds from it is penalizing it for activities in

other states, rather than Washington. 

I think the touchstone for you to look at is that

gross revenue number here and whether there' s a -- if

you decide there' s a fund that we are going to do, 

and only $ 250, 000 of the fund is consumed, then you

can consider more of that for a penalty later on. 

But I think the maximum revenue should be $ 856, 981 -- 

or at least the touchstone and benchmark for you

following Readers Digest for eliminating the benefit

to Washington -- to LA Investors for its activities

in Washington. 

THE COURT: So Mr. Gilman, let me summarize

what I understand to be your position, and I think I

understood this in February. What you' ve just said I

boil down to two positions. One is, the court should

consider the restitution amount, if issued, and

granting the State' s approach to restitution when I' m
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thinking about civil penalties. Otherwise, it' s a

sort of double hit on your client. I understand that

argument. I' m not saying that I accept it. 

Your second argument on the civil penalties sounds

like what you' re saying is, the court should make its

entire penalty decision based upon the fourth factor

and not issue a penalty greater than the profit in

Washington. Is that what I' m understanding your

argument to be? 

MR. GILMAN: I think Readers Digest cautions

you to -- in looking at your penalty, to look at the

activities solely in Washington and solely of the

benefit. I don' t think you' re limited to that. But

I think, given the factors, Readers Digest does

caution you to look at that and to bear that in mind. 

And what the State has asked for is not only

restitution but a penalty that is, in fact, four

times the restitution number. And that is excessive. 

THE COURT: Understood. 

Mr. Nelson, you are standing. 

MR. NELSON: Just briefly, Your Honor. 

Defendant is seeking to blend two distinctly

different things. On one hand you have restitution; 

on the other hand you have civil penalties. 

Readers Digest addresses civil penalties. It doesn' t
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address restitution. They' re distinctly different

things. 

Civil penalties are an issue of deterring

wrongdoing and punishment. Restitution is an issue

of making consumers whole. Defendants should not get

any form of credit for making consumers whole and

putting them back into the same position they were

before Defendants decided to send out hundreds of

thousands of deceptive mailers. So I just want to

remind the court that they are different things. 

My last point is, Your Honor, when considering

civil penalties, as you see in Ralph Williams and the

WWJ case that the State presented to you during the

last hearing, another factor is an issue of, what is

the potential harm, not what in fact the harm was, 

but what in fact is the potential harm. And when you

look at 256, 998 mailers, if every individual who

received one of those mailers purchased an $ 89 deed, 

the potential harm in this case is $ 22. 8 million. So

I just wanted to remind the court of that and to, you

know, restate the fact that restitution and civil

penalties are two different things, and we should

address them separately, Your Honor. 

MR. GILMAN: May I say one thing, 

Your Honor -- 
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THE COURT: Yes. 

MR. GILMAN: -- on potential harm? 

THE COURT: Yes. 

MR. GILMAN: I think potential harm -- given

all the evidence in this case, that this is mass

mailings directed to people, with evidence not only

from Dr. Pratkanis but Dr. Bruno that the response

rate is very, very low to mass mailings, to trot out

a number of 22 million for potential harm if there' s

100 percent acceptance rate of this is not supported

by any of the evidence or the facts related to this

case. 

THE COURT: All right. So my next question is

not unlike this prior question, but it' s on the

factor of ability to pay. I want to make sure that I

understand and am aware of all of the evidence, if

any, on the topic of the Defendants' ability to pay. 

It' s referred to as the third factor in Readers

Digest. 

Mr. Nelson, you don' t have to recap your argument

about the court' s discretion under state law to use

any factors to set a penalty. If I' m using Readers

Digest and I' m looking at the factors and thinking

about ability to pay, where in the record, if

anywhere, do you find evidence at this juncture of
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all three Defendants' ability to pay? 

MR. NELSON: There is no evidence, Your Honor, 

of an inability to pay. And that is, there' s not a

single piece of evidence before the court introduced

by Defendants that Defendants would not be able to

pay the costs and fees sought by the State, the civil

penalties, or restitution. 

The Defendants were put on notice of that issue, 

of that factor, and chose not to put any evidence

before the court. So certainly I would believe it

would be inappropriate for the court to consider that

at this point, Your Honor. 

THE COURT: Thank you. 

Mr. Gilman, I recalled that was your argument

before. Your thoughts? Anything that I' ve missed? 

I looked closely at the excerpts from Mr. Romero' s

deposition and other materials you attached. 

MR. GILMAN: There isn' t any evidence on their

inability to pay -- 

THE COURT: All right. 

MR. GILMAN: -- or their abilitv to Dav, 

either one. 

THE COURT: All right. Overarching question

for the proposed civil penalty to both of you: In

the event that the court is looking at a civil
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penalty and thinking about the Readers Digest

factors, I believe that the cases that discuss

penalty amounts look at the total penalty and then

ask the questions in relationship to that total

penalty. It would be impossible from where I sit to

think about it in relationship to the per violation

penalty, the State' s proposed $ 89 penalty for one

category of violations, and the $ 10 penalty for the

other category. Ultimately, as I outlined earlier, 

if the penalty were to be in the range of $ 2 million

or $ 3 million, is the ultimate figure the figure that

I think about in the context of answering or

considering the factors? 

In other words, Mr. Nelson, you' ve argued that the

court considers and ultimately determines an amount

that' s aimed at deterring future misconduct and being

responsive to the illegal behavior that has occurred. 

And I presume you agree with the court that it is

thinking about that question in relationship to the

ultimate cumulative penalty, not a per violation

penalty. 

MR. NELSON: They are part and parcel, 

Your Honor. So that your -- the idea that you' re

looking at the overall amount, the State would agree

with you that that' s appropriate, in terms of
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balancing the factors in Readers Digest. 

THE COURT: Okay. 

Mr. Gilman, anything on that topic? 

MR. GILMAN: I just think that you have to

look at the overall remedy that is being imposed by

the court here in terms of restitution, penalties, 

fees, in terms of the magnitude of the offense. And

if the question is, deterring this conduct in the

future, whether that is sufficient, and I do not

believe a multi- million dollar penalty is required to

deter this conduct in the future or to compensate the

State for its acts in bringing this action in front

of the court. 

THE COURT: So as to the ultimate numbers, 

gentlemen, is there agreement that, with Mr. Gilman' s

updated attachment, that the ultimate number, after

refunds of responding purchasing parties in

Washington is 9, 629? 

MR. NELSON: I don' t have the refund data in

front of me, Your Honor, but I don' t have a reason to

question that. 

THE COURT: Do you not have a copy of the most

recent declaration that Mr. Gilman sent? 

MR. NELSON: I do have a copy of that, 

Your Honor. Let' s see. Oh, it does address the
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refunds, so yes. I stand corrected. The refund

amount of 66 referenced there I have in front of me. 

And so I do agree with the 9, 629 number of packages

delivered that have not been returned. 

THE COURT: And then in terms of the final

figure for number of mailings between June of ' 12 and

January of ' 16, the total number is 256, 998? 

MR. NELSON: Yes, Your Honor. 

THE COURT: All right. 

MR. NELSON: Although I would raise the issue

that in terms of any refunds issued, that would only

be relevant for the court in its consideration of

restitution, not civil penalties, and that is, just

because they gave $ 89 back to a consumer does not

mean that the unfair or deceptive act or practice of

sending the mailer did not occur. So whereas the

court may consider the fact that they issued 66

refunds and determined a consumer restitution so as

to prevent double dipping, it would be inappropriate

under the civil penalty, because the court must

assess a penalty for each violation. 

THE COURT: So in understanding the import of

what you just said and its relationship to the

State' s proposed penalty, are you conceding, for the

purpose of restitution, that the court should use the
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9, 629 figure, but for the purpose of your proposed

penalty, would you propose the $ 89 figure to be

associated with the total number of packages

purchased, even including those that were ultimately

refunded? 

MR. NELSON: Yes, Your Honor. At a minimum, 

the State would seek a $ 10 penalty for the ones who

received refunds -- anywhere between $ 10 and $ 89. 

But those have to be accounted for. They can' t erase

their bad acts by issuing a refund, Your Honor. 

THE COURT: But you' re flexible as to which

category they get put into? 

MR. NELSON: Acknowledging that that' s

entirely within the court' s discretion, Your Honor. 

THE COURT: All right. 

MR. GILMAN: I would just say, Your Honor, if

I could, that that goes to the issue of eliminating

the benefits violation there, the fourth factor

stated in Readers Digest, if they' ve already done the

refund. 

MR. NELSON: On the issue of final numbers, 

Your Honor, I would request that Defendants provide

the court with an updated list, at least to the -- 

unless there is an assertion that subsequent to

January 31st, no mailers were sent and no mailers
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were purchased. Because we appear to have a delta in

terms of the data, and that is, the court issued a

ruling in February -- 

THE COURT: February 12th was the date of my

injunction. So you' re saying, assuming that they

complied with my injunction starting on

February 12th, we have a problem -- or we have a

delta between February 1st and February 12th? 

MR. NELSON: Potentially, Your Honor. 

THE COURT: Mr. Gilman? 

MR. GILMAN: When I received this

information — and I got it the day I sent it to

Mr. Nelson — I asked that very question. And I will

ask it again when I go back. But I asked the

question. I said did you receive any, because I

noticed that there was nothing in February. And they

said nothing had come in yet for February. And I -- 

I can delve deeper into the -- they purchased -- what

I know is, they purchase a list and do dual mailings

all at once. 

So I don' t know the sequence in the month where

the last mailings went out. It could be in

January -- it could be -- there did -- there were not

any mailings in February, because they hadn' t done

their list for February yet. So -- 
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THE COURT: So this could be a

comprehensive -- 

MR. GILMAN: -- it could be. And I will

double check. I did, when I got that information, 

because I noticed that discrepancy there. And I' ll

have the -- 

THE COURT: So I suppose the other question

is, then, as you' ve both told me a number of times, 

there' s nothing that keeps a consumer who has had

this sitting on their desk for six months -- they' re

not subject to the " respond by" date, and so we could

have people sending in purchase requests. 

MR. GILMAN: I don' t know. Maybe they are not

compelled by the, " Please respond by date," either, 

Your Honor. 

THE COURT: All right. So I will leave it up

to you all when I have a final order to figure out if

there needs to be a contingency for those unaccounted

for potential purchases. 

I' m almost done with my list. So I' m about ready

to leave the civil penalties question. You' ve

answered my questions. When we finish the next

topic, I' ll go ahead and take a short break. And

Mr. Gilman, you can take that time and look and see

if you can point me to the place in the record that
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identifies the costs -- 

MR. GILMAN: The costs. 

THE COURT: -- of the $ 20 to $ 25. But let' s

turn to the attorneys fees and costs. 

You all submitted clear, focussed briefing on the

issue of attorneys fees and costs. I have already

determined that as the prevailing party, the State is

entitled to attorneys fees and costs. Ultimately, 

the question here is the amount, and it seems like

the cost is the easiest figure. If I' m not mistaken, 

the only difference in costs is, the Defense argued

that the State should not get $ 500 associated with

the initial filing in Spokane. 

Mr. Nelson, I didn' t think you addressed that in

your reply, but maybe

MR. NELSON: Yeah. Are we discussing the

change of venue -- 

THE COURT: Yes. 

MR. NELSON: -- the $ 500 -- 

THE COURT: Mr. Gilman' s response, and then

you filed a reply. His response suggested that the

500 associated with originally filing in Spokane and

other associated related costs should not be

recovered. I didn' t see a reply on that topic in

your reply. 
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MR. NELSON: The State' s position remains

that that' s a reasonable cost to be borne by the

Defendants, Your Honor. 

THE COURT: All right. So neither of you need

to spend time on that one. Let' s talk about

attorneys fees, and I' ll give you each a few minutes

to highlight your view. Obviously, this is an

application of the case law on determining whether

the hours claimed are reasonable and whether the rate

requested is a reasonable hourly rate. And you both

have positions. But since you haven' t had time to

make oral argument on this topic to this point, I' ll

give you a few minutes on that. 

Mr. Nelson? 

MR. NELSON: Yes, Your Honor. The issue of

the number of hours -- normally, obviously, the court

is going to consider primarily two factors, and that

is both the number of hours expended and the cost per

hour or the hourly charges. The court needn' t -- I

guess we needn' t discuss the hours expended, because

both parties appear to be in agreement. Nobody' s

really -- notwithstanding some concerns that

Defendants raise regarding the State' s investigators' 

time, the hours requested by the State are otherwise

25 1 reasonable. 

Argument by Mr. Nelson 36



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So the real issue, then, is two things before the

court: And that is the hourly rates of the State' s

attorneys — and I reference " attorneys," because

prior to me taking over the case, there was another

attorney that was involved in the case — and some

work that the State' s investigator did in terms of

largely obtaining consumer declarations. So the

lion' s share of the work in obtaining consumer

declarations that were put before the court was done

by the State' s investigator, Mark Wharton. 

On the issue of reasonable hourly rates, that' s -- 

we' ve already -- the court' s already addressed that. 

And in granting the State its costs and fees for

bringing and prevailing on a motion to compel in the

discovery world, Your Honor, Judge Schaller already

said that $ 358 is a reasonable rate for the State' s

attorney. 

Interestingly, Defendants, in their response to

the State' s motion, essentially chose to ignore it

and say, well, the hourly rate of Brooks Clemmons

is -- James Clemmons, sometimes referred to as

Brooks," is not reasonable today; we' re going to

discount that. But they were entirely silent on the

issue. 

So the real question, then, is valuing my hourly
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rate. And as you can see in a declaration that was

put before the court, Your Honor, certainly the

State' s position is, my hourly rate is reasonable

based on my experience level. And moreover, if you

would consider it — it' s not before the court — the

same hourly rate in a similar case, and that is the

case of State v. Mandatory Poster in King County. 

The judge just yesterday approved the State' s $ 358

charge. So I -- 

THE COURT: What about the $ 408 charge for

Mr. Clemmons? 

MR. NELSON: He was not the -- he was not -- 

the attorneys were not involved in that case, 

Your Honor. 

THE COURT: Did the King County court approve

your two rates? I presume your work in that case

included work predating 12/ 1? 

MR. NELSON: No. My reference to that case, 

Your Honor, is in terms of a similarly situated AAG. 

I was not the -- I want to make it clear, I was not

involved in that case, but a similarly situated AAG

was. And if you' re willing to consider it, I can

offer it to the court. In any event, these rates are

reasonable, and the hours expended are reasonable. 

So then the last point I will address is the issue
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surrounding the State' s investigator. Now, the

Defendants seek to hyper -scrutinize and hyper -analyze

a tiny subset of 38 page billing entries. And when

they do so, they fail to acknowledge the significant

time and administrative effort involved in obtaining

consumer declarations. First you just have to get a

working phone number or phone numbers or e- mail

address. Then you have to reach out to them. And

then you may have to access them over lunch or when

they' re home or before. It' s an administrative

burden, and it takes a lot of time. 

So this idea of just because the State' s

investigator billed five hours to obtain two consumer

declarations, that that must be discounted, is just

simply ridiculous, Your Honor. There were over

20 consumer declarations attached to the State' s

motion for summary judgment. And again, the time

that it took to obtain those was significant. 

So as to the number of hours expended, there' s no

issue there, not withstanding the Defendants' points

regarding the State' s investigator. The $ 358 hourly

rate of James Clemmons is certainly reasonable, 

because the court has already addressed that. So the

real question before Your Honor is whether my hourly

rates of $ 358 subsequent to December 1st of 2015 are
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reasonable. And the State relies on the declarations

submitted on behalf of its reply, Your Honor. 

THE COURT: So I have a question for you, 

Mr. Nelson. What I have in front of me declaring

that the rates are reasonable is the two- page

declaration from Ms. Smith. And in her statement, at

the end of each paragraph that describes what the

billing rate is for specific AAGs, ultimately she

says, " This is a reasonable hourly rate for an

attorney with Mr. Nelson' s experience." She doesn' t

provide any more. Is there authority that says that

an assertion like that from a supervising attorney is

all that is necessary? 

MR. NELSON: Your Honor, I' m not going to cite

any particular case on that issue. But there are

numerous cases discussing lodestar, downward

departures, upward departures. And one of the common

mechanisms to demonstrate reasonableness of fees or

lack of reasonableness is consumer declarations, 

Your Honor. And that is a consumer declaration done

by the chief of the consumer protection division who

has significant experience in the area of consumer

protection. 

THE COURT: The cases I looked at -- though I

didn' t find any that talked about a rate for a public
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agency, if you will, that obviously pays your

lawyers, there is discussion of cases where they' re

looking at the billing rate, and while not

conclusive, if it' s the common billing rate that is

charged to a lawyer' s client in a particular market, 

it is assumed to be a reasonable rate. But the AG' s

office doesn' t approach billing that way. 

So is there any case that you can point to that

addresses, in the context of a government agency like

the Attorney General' s Office, how the court

approaches determining the reasonable rate? 

MR. NELSON: No, Your Honor. I' m not aware of

a case that squarely addresses a state agency and the

hourly charges. 

THE COURT: All right. 

Mr. Gilman? 

MR. GILMAN: I didn' t believe I

hyper -scrutinized the billing. 

THE COURT: I didn' t think so, either. 

MR. GILMAN: Okay. I thought that the

investigator was -- Mr. Porter, in some instances, 

was best described as block billing a significant

amount of time and on a few days. And that was the

sum and substance of my issue with the actual time

spent for all of the personnel at the AG' s office; 
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none of the lawyers. It just seemed, when I was

reviewing those items, that Mr. Porter' s time was not

sufficiently detailed or sufficiently described to

justify the amount and the entry for that. And I' m

sure the court is aware of the term " block billing," 

that you have to have -- when you do a number of

tasks, you need to detail those tasks, rather than

just put in a general description and a large number

of hours that you spent on that day. And I don' t

think that that' s sufficiently detailed. I won' t say

anything more about that. 

In terms of the rates, I believe my declaration is

more detailed in terms of comparison of -- comparing

rates in the area, rates of myself, my associate, the

people that I' m familiar with in western Washington, 

and the fact that eastern Washington rates are

generally lower than western Washington rates. And I

say that from experience, because I' ve litigated in

various counties around the country. 

And it is a -- the AG is a different office, but

in looking at private rates, I believe their rates

would be high for private -- for people in the

private sector in those areas. And I' ve set forth my

opinions about what the reasonable rate should be, 

and I stand by those. I think they are on the high
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side and that they should be adjusted lower. And the

adjustment is not much — it' s $ 18, 523, I believe, of

the total of my adjustments. 

THE COURT: And what say you in response to

the State' s argument that when Judge Schaller heard

the motion to compel and awarded fees with respect to

Mr. Clemmons, that she' s already made a determination

in this case that Mr. Clemmons' rate, at least his

358 rate, was a reasonable rate? 

MR. GILMAN: I did not go and look back at the

hearing on that. And I will say this: When the

judge entered the order on the discovery, there was

no dispute or discussion over the fees. And I don' t

think that' s the law of the case on Mr. Clemmons. 

Maybe for the discovery issue it is, but not for the

whole case and everything that he did in this. There

was actually no dispute that she adjudicated in terms

of what the rate was. 

THE COURT: All right. 

Mr. Nelson, any final words on this topic? 

MR. NELSON: On that last point, Your Honor. 

Certainly when the State brought its motion to

compel, as part of bringing that motion to compel, it

sought its reasonable costs and fees and itemized

those reasonable costs and fees as part of its
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motion, effectively putting Defendants on notice of

the $ 358 charge. In response, Defendants chose to

ignore it entirely and are now, at the 11th hour, 

seeking to undercut the $ 358 hourly charge. And

again, that issue has already been addressed. 

Understanding you are not bound by it, if you

would like to consider the award of attorneys fees

and costs in the State v. Mandatory Poster case, in

part because the Defendants have referenced that case

throughout the litigation, I' m happy to provide the

court a copy wherein the Honorable William Downing of

the King County bench awarded the State its full

amount of requested costs and fees and as part of

that found that the $ 408 an hour charge for its

senior attorneys, among other issues, was reasonable, 

Your Honor. 

THE COURT: Given the timing, I' m not going to

consider it. If there was a supporting declaration

that had additional detail than what' s found in

Ms. Smith' s declaration, I' d be interested in it. 

But given be that we' ve already had the deadlines for

the briefing, I believe that this court' s role still

is to determine the principles associated with

assessing reasonable hours and reasonable rates. And

another judge in a different county is interesting, 
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but that' s all. 

Mr. Gilman, did you have something else to say? 

MR. GILMAN: I don' t have anything further to

say on that, Your Honor. I know when I don' t need to

say anything. 

THE COURT: All right. So we' ve spent an

hour, and you' ve answered all of my questions save

one. And we have plenty of time left. So

Mr. Gilman, would you like a few minutes to -- 

MR. GILMAN: I would like five minutes if I

could, Your Honor. 

THE COURT: All right. So I' ll be back on at

10: 15 and hear whether you' ve found the information

that we were talking about. And then I expect to be

able to give you my final decision on the outstanding

issues. 

So we' ll be in recess until 10: 15. 

A recess was taken.) 

THE COURT: Please be seated. 

Mr. Gilman, did you find any information? 

MR. GILMAN: You know, I looked through, and

the only reference I saw was in my declaration which

was dated -- on our summary judgment motion, a

portion is dated December 4th. And I had page 36 of

Mr. Romero' s deposition, and he was asked the
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question, " How much do you pay for each property

profile," and he said, " At this moment, I don' t know. 

We pay them every month." 

And he had a number for how much he paid per

month, but he did not know, in terms of specifically

how much is in each -- the cost of each Agent Pro

report. That' s not in the record. 

THE COURT: So he didn' t have a -- you must

have found what I found, which is he indicated he

didn' t know. 

MR. GILMAN: He did not know at the time the

amount for each individual. 

THE COURT: And so are you able to provide any

more clarity of the source of your statement, I think

on February 12th, of the $ 20 to $ 25 cost? 

MR. GILMAN: I was mindful of the court' s

admonition not to put in any extraneous items. I

believe that the -- I believe that was in a discovery

response -- 

THE COURT: Okay. 

MR. GILMAN: -- and -- but I don' t have it at

my fingertips. 

THE COURT: But you can' t say that it' s in the

materials that have been provided to the court in the

cross motions. 
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MR. GILMAN: No. I don' t think it is. 

THE COURT: Okay. 

MR. GILMAN: I don' t think -- and that' s what

I was -- and I' ve looked in my motion paper. So I

don' t think that it' s before the court. The source

of it was, I believe, my memory on the discovery

responses. 

THE COURT: And Mr. Nelson, do you have

anything to say on this? Do you recall that that

figure may have been referenced at some point in the

exchange of information between the parties? 

MR. NELSON: I don' t have any memory on that, 

Your Honor. 

THE COURT: All right. But you came on board

halfway through -- 

MR. NELSON: Roughly -- 

THE COURT: -- when you took over for

Mr. Clemmons? 

MR. NELSON: -- Your Honor. 

THE COURT: Well, I' m not going to cast any

doubt on Mr. Gilman recalling that the figure was put

out there at some point, but it seems that neither

counsel have indicated that that figure is contained

in the summary judgment record. Okay. So I' m going

to give you my decision on the remaining issues that
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I reserved in February, and then we' ll talk about the

form of order or orders. 

The first thing I wanted to do is that, in

February, Mr. Gilman on behalf of the Defendants

argued that several of the issues that the court was

reserving ruling on were not appropriately decided on

summary judgment. I did rule in February, without

determining the answer on the issues, that the court

determined that all issues could be decided on

summary judgment as urged by the State. 

As I' ve considered the issues in front of the

court, I' ve continued to ask myself whether or not I

can decide each of the issues on summary judgment as

I' ve reviewed the factual assertions, and ultimately

I have determined that I can determine each of the

issues on summary judgment, applying the summary

judgment standard which is, are there any genuine

issues of material fact in dispute that preclude a

decision, or is judgment as a matter of law

permissible and appropriate, given the nature of the

issues in dispute. And so on each of these issues, I

have made such a determination, and I wanted to make

sure that I said that. 

So as I said at the outset of today' s hearing, the

court did make findings in February and starts from
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the point that on February 12th, 2016, the court

determined that there were unfair and deceptive

practices with each mailer that was sent, based upon

the application of the test as I understood the test. 

And I recited at the time that the court is advised

by the State Consumer Protection Act, considering

federal case law as guidance, to broadly construe the

Consumer Protection Act to protect consumers. The

goal is so consumers know what they are buying and

what the terms are, not to pass judgment on the

merits of a product, but to make sure that the

consumer is fairly advised of what they are getting. 

Ultimately, the court' s determination was a review

of the net impression of the entire communication, 

considering all aspects, and ultimately asking and

answering the question of whether the mailer had the

capacity to deceive a substantial portion of the

public, considering the net impression and

considering the question, which is a question of law

for the court, from the perspective of the least

sophisticated reader. So based upon the evidence

submitted by the parties as well as the case law, and

specifically reviewing the mailer, the court

determined as a matter of law that the mailers

represented an unfair and deceptive act. 
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So the first issue that the court left outstanding

was the personal liability or individual liability as

to Mr. Romero and Mrs. Romero. And the principle

here is whether there is liability under RCW 19. 86

for each of them individually. Under section . 010( 1) 

of the statute, " person" is defined as including

corporation and natural persons. Under the Ralph

Williams case and the Grayson vs. Nordic Construction

case, 92 Wn. 2d 548, both of those state cases

discussed the legal principle. 

I want to be clear that the court, as with these

other courts, is not looking at the question of

piercing the corporation veil. Here the State has

not argued or presented any evidence of whether or

not the corporate veil should be pierced or if I

should approach this under the alter ego theory. 

More appropriately the question, ultimately, as

the Supreme Court said in the Grayson case, is

whether, on the facts in front of the court, there is

individual or personal liability based upon the

specific conduct or actions of the individuals. And

so that' s personal, individual liability because of

the direct actions by Mr. and / or Mrs. Romero. 

Ultimately, as recited in the Grayson case, the

question for the court is whether or not the person
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participated in the wrongful conduct or with

knowledge approved the conduct; so the facts, as I

understand them, as have been presented in this

situation on these issues, mostly through the

deposition excerpts from Mr. Romero and the

deposition in its entirety of Mrs. Romero. 

As to Mr. Romero, I think it is undisputed that he

had the final decision for authorizing the letter in

its original form and in its modified form. He said

all of us in the company participated in the drafting

and working on the letter to improve it. He didn' t

go into detail about the various roles of anybody

else besides himself. He described he and his wife

as the only members of the corporation. 

Both Mr. and Mrs. Romero described Mr. Romero as

the final decisionmaker who came up with the plan, 

made decisions about the content of the mailer, 

selected the target audience, and selected the mail

fraud warning that was placed on the outside of the

envelope. 

Based upon these facts, the court is finding that

Mr. Romero participated in the wrongful conduct that

I have previously found the company responsible for

in violating this Consumer Protection Act, as well as

with knowledge approved the conduct. So based upon
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that, I am finding Mr. Romero individually and

personally liable for the Consumer Protection Act

violations that I found in my February 12th, 2016, 

order, based upon the participation I identified, 

which included selecting the content on the mailer, 

including the outside envelope, selecting the target

audience, and selecting the location for the return

address. 

As to Mrs. Romero, the information about her

involvement is based upon a short deposition. There

is a language barrier evident from reviewing the

deposition, although the language barrier is not as

severe as with Mr. Romero. For both of the

individuals, English is their second language and

Spanish is their first language. Mr. Romero' s

deposition was conducted with an interpreter, and

Mrs. Romero' s was not, although it was evident from

the back and forth during the deposition that her

English was not proficient, I would say. 

The State, in it' s arguments regarding

Mrs. Romero, focuses on her general description of

her role in the corporation and the business. She is

a corporate officer. And she described that she

participated in the design of the mailing and the

day- to- day operations. This is typical, the court
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notes, of small, closely held family corporations. 

In her deposition, reading it in its entirety, she

ultimately describes what the court uses, a limited

involvement. 

Perhaps the two most significant acts of

involvement of Mrs. Romero was that she says she did

some translation, and she also selected the name

Local Records Office" of the doing business as. But

she was not able to explain why she chose the name or

what the other options were. She indicated that her

husband gave her several names, maybe three, to

choose from. She also described that she originally

participated in folding letters by hand but that that

process was now automated. There were no questions

or responses during the deposition from her

indicating what portion or parts of the document that

she translated, and so the court is left with the

question of whether she translated the entire

document or portions of it. 

The court asked the question, as I was reviewing

this issue, did Mrs. Romero choose the content of the

language in the letter or the formatting. She

described that she told her husband the following: 

You need a little more space here. She did

translating without any specifics. She checked
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spelling, and she made parts more dark. So the court

then questioned whether making parts more dark may

mean bolding certain parts, and translating, which

could have involved translating some of the key

features of the mailer that ultimately the court

considered in making its net impression decision. 

But given what' s in front of the court, there is no

additional detail. 

She also answered questions indicating at pages 13

to 16 of her deposition, indicating that she was not

in involved in the actual content discussion, she was

not involved in the disclaimers, she was not involved

in modifying the letter, she was not involved in

selecting language on the envelope, and she was not

involved in selecting the target audience. 

For the portions of Mr. Romero' s depositions that

I have reviewed, I did not see anything in his

testimony that said anything different to suggest

that Mrs. Romero' s involvement was with knowledge and

approving the conduct, which is one of the ways that

an individual can be individually or personally

liable for Consumer Protection Act violations. 

So ultimately the question that I determined I

needed to answer was whether Mrs. Romero participated

in the wrongful conduct in the way that the case law
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contemplates. And, of course, in this context, 

Mrs. Romero is one of two officers who are part of a

closely held family corporation. And I think the

State is asking the court to conclude that she

participated in the wrongful conduct, based upon that

fact and the fact that she describes translating and

the fact that she is the better of two English

speakers. 

The question that I have considered, particularly

under the Grayson case is, is that enough, or must

there be more to allow the court to determine that

Mrs. Romero, with knowledge, approved the conduct. 

Because the State asked the court to decide this

issue on summary judgment without any further

development of Mrs. Romero' s testimony, the court is

finding that there are insufficient facts to conclude

that Mrs. Romero participated in the wrongful

conduct. She did help set up the corporation. She

did name the local company. She helped format the

document and helped assemble the mailers. But there

is a lack of evidence as to her involvement in

selecting the content. And there is undisputed

evidence that Mr. Romero had the final say on content

and operational decisions. 

So on these facts, the most that the court
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concludes is undisputed is that Mrs. Romero had

involvement in a sort of ministerial or secretarial

fashion. And without more, based upon the facts, the

court is not able to determine that Mrs. Romero

participated in the wrongful conduct as contemplated

by the cases, particularly Grayson. And so I' m

reminding the parties that the court found that the

unfair and deceptive practice was based on the net

impression of the entire mailer, the lack of evidence

that Mrs. Romero was involved in the content, 

selection of the entire mailer, or selecting the

target audience. I am denying the State' s request on

summary judgment to find that Mrs. Romero

participated in the wrongful conduct, as I read the

cases. And so I am ultimately, in my final decision, 

not finding Mrs. Romero individually or personally

liable for the Consumer Protection Act violations

that I found on February 12th. 

The next issue is the restitution issue. The

legal authority derives from RCW 19. 86. 080( 2). The

court may restore to any person in interest any money

or property, real or personal, which may have been

acquired by means of any Consumer Protection Act

violation. And of course, as with all the topics

that the court is discussing, this is discussed in
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the Ralph Wi77iams landmark case as well as a number

of other cases. 

The State proposes a return of all money that has

not yet been returned to customers; so that would be

89 to any consumer who sent $ 89 to the Defendants

and hasn' t had a refund. And the Defendants suggest

a claims process that the onus would be on the

consumer to ask for their money back if they wanted

their money back. 

The State argues that there is no evidence that

any customer was satisfied with the product, and each

customer who sent in $ 89 has been a victim of an

unfair and deceptive act, and they should get

restitution automatically without any further proof

or any evidence of dissatisfaction with the product. 

The court asked questions earlier today about

whether the court needed to decide about the value of

the items that were provided to the purchasers. 

Ultimately, I have determined as a matter of law that

for purposes of restitution, once the court has found

that there is an unfair and deceptive practice, the

court does not need to make any finding of value, 

that the unfair and deceptive practice is what

facilitated the receipt of the funds from the

consumers. 
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Ultimately, under the restitution provision of the

Consumer Protection Act, the court finds that

restitution in the amount of $ 89 per consumer who

sent their money to the Defendants and who hasn' t yet

received a refund should be the appropriate amount

for restitution. I think that figure is $ 856, 981, 

but I will leave it up to counsel to prepare an order

that has the right number through the right date, 

with an appropriate mechanism to supplement that if

there are future consumers that send in $ 89. 

While I don' t think I need to make a determination

for purpose of restitution on the value, I certainly

would observe that there was no consumer statement as

to the value of this item. The Defense argues that a

low complaint rate should ultimately lead to the

court' s conclusion or assumption that there was value

in the item that was provided. And I would just note

for the record, I am not making a finding in this

regard, but I believe that the experts disagreed

regarding whether or not this was a situation with a

low or high complaint rate. But actual complaints

from consumers who the court reviewed their

statements is the best evidence, and certainly there

were consumer statements that the product that was

received was of limited if zero value. 
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Turning then to the civil penalty amount, under

RCW 19. 86. 140, every person who violates the Consumer

Protection Act shall pay a penalty of not more than

2, 000 for each violation. Ultimately, the court

understands this authority to mandate a penalty, so

the issue of whether penalties issue is not

discretionary, but the amount is discretionary. And

as I indicated in February, I thought the civil

penalty was required, given my findings of

violations, and I left open the question of the

amount of penalties. 

I have reviewed a number of cases, including the

Ralph Williams case, which includes discussion of

penalty amounts and whether penalties are set per

violation and compares the approach taken by a

California case with an encyclopedia sale discussed

in footnote 11. I' ve also reviewed the Readers

Digest case, which is a federal case, which provides

guidance and sets forth five factors that originate

from the Papercraft decision and which courts

routinely look to in assessing a penalty under the

Consumer Protection Act. 

I have reviewed the case of State v. WWJ, 

138 Wn. 2d 595, which was a $ 500, 000 penalty under

the Consumer Protection Act and Mortgage Broker
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Practices Act. Ultimately, the maximum amount of

penalty under the Consumer Protection Act, that is

2, 000 per violation for 250 violations was upheld. 

I will note that the case did not directly

evaluate the application of the Readers Digest

factors or the penalty amount beyond looking at

whether or not a manifest error affecting

constitutional rights had been raised on the record

that was before the court. And so while that case is

interesting and provides a sense of a penalty that

was issued in another case in this state, it doesn' t

apply the factors from Readers Digest, nor does it

discuss at length the issues related to the exercise

of discretion by the trial court. 

I then reviewed the recent case from 2015 out of

South Carolina, which was the State ex re7 Wilson vs. 

Ortho- McNei7- Janssen Pharmaceuticals case, where the

court ultimately upheld a penalty in the $ 28 million

range with a $ 4, 000 per letter assessment. There was

noted by the court substantial deceit. The content

of the letter was identified as egregious, and it

represented beyond nondisclosure but a

corporate -sanctioned decision to affirmatively lie

and attempt to mislead the medical community in an

effort to market antipsychotic drugs that were not
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appropriate for the patients and presented the

possibility of harm to the patients of the physicians

who were the subject of these deceptive letters. 

Here the facts that we have are, between July of

2012 and January of 2016, there were a total number

of 256, 998 solicitations, so approximately 257, 000

solicitations, and there were 9, 695 purchases. The

State proposes an $ 89 penalty for each violation that

resulted in a purchase and a $ 10 penalty for each

mailing that did not result in a purchase. 

The Defense makes a number of arguments, including

that if restitution is awarded — and I have already

determined that restitution is appropriate, and I

have identified the amount — there would be an

overlap if the court imposes a civil penalty that

accounts for the same thing as to what the penalty

accounts for. And ultimately, the Defense argues

that the appropriate penalty amount, in considering

the factor of eliminating the benefits, should

consider the cost of producing the product that was

provided. 

The Defense also points to distinguishing factors, 

specifically suggesting that the South Caro7ina case

is very different; that medical professionals being

deceived that present a risk of treating patients
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incorrectly is different than a mailer that runs the

risk of people sending in $ 89, so a financial injury, 

essentially. 

The court notes that all of these cases are fact

specific, and the context is really important. 

Obviously, the facts in the South Carolina case that

supported a penalty that I believe was the maximum

authorized under South Carolina law, the $ 4, 000 per

violation, recognized the very serious nature of the

injury risks in that case. But that doesn' t mean

that this case is not serious. And I would note that

where a court in a state finds a Consumer Protection

Act violation to hundreds of thousands of

individuals, that the violations are serious. But in

comparison to the case cited, South Caro7ina, they

are not in the same category. Nonetheless, that

doesn' t mean that they are not serious and that a

penalty is not appropriate and an appropriately sized

penalty is not appropriate. 

I agree with the State that the court ultimately

is not bound by the Readers Digest factors. But I do

think consideration of the Readers Digest factors are

appropriate in assessing the penalty amount. And I

have considered those factors. Ultimately, the first

factor is whether or not there was good or bad faith
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of the Defendants. I' m finding that there was bad

faith here. 

Ultimately, this conduct has gone on for

three -and - a - half years in the State of Washington. 

The Defendants received notice early on that the

State of Washington believed that the mailers were

unfair and deceptive and made minimal changes and

continued their practice. 

There is evidence that across the nation there are

a number of governments and consumer watchdog

organizations that determined that these mailers had

the potential to deceive, and there were a number of

consumer watchdog organizations that have provided

notice to the public to watch out for these. So, 

ultimately, a claim of good faith with time passage

by the Defendants is not credible to the court. 

The Defense also makes the argument that the lack

of proficiency in the English language should provide

some sort of Defense to a bad faith finding. And, 

ultimately, the court finds that that Defense is not

credible on the facts in front of the court here. 

These Defendants set up a business in the State of

Washington to conduct business here, developed a

mailer in the English language, including legalese

that included things such as extensive definitions of
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property terminology and warnings about mail fraud. 

And so to develop a mailer in such a format and then

attempt to suggest that the language barrier

precludes an understanding or a full understanding of

the conduct, particularly in light of the notice from

the plaintiffs in this case and other government and

watchdog organizations, leads the court to conclude

that that should not prevent a finding of bad faith. 

In addition to that, the testimony of Mr. Romero

in his deposition is not supportive of a finding of

good faith. At best, he' s not able to explain a

number of the choices with a logical or sound

business reason for making those choices, which leads

the court to conclude that he, while not admitting

that there was an intent to deceive, most likely made

decisions with an actual intent to deceive. 

In terms of injury to the public, unfair and

deceptive practices injure the public, and in the

court' s view, there is no need for further proof. 

Here, however, there is testimony from a number of

individuals who described that they suffered angst

and spent time reviewing and deciding whether or not

to respond, and some did respond. Many of the

declarants, as the court has previously commented, 

were more sophisticated than the typical least

Oral Opinion of the Court M



1

2

3

4

5

6

7

8

9

13

14

15

16

17

18

19

20

21

22

23

24

25

sophisticated reader, and the target audience were

individuals who were buying and refinancing homes. 

And they described that that effort had involved a

lot of review of forms and papers, not an effort that

they did often. And based upon these facts, the

court determines that there is proof of injury to the

public. This, combined with the fact that nearly

10, 000 Washington consumers spent money and received

a product of little or no value to them, all supports

a conclusion that there was injury to the public, and

with these issues, there is no genuine issue of

material fact in dispute. 

There is no evidence on the Defendants' ability to

pay or inability to pay, and so the court is not

considering that factor here, other than to say that

on summary judgment, in response to the State' s

request on penalty amount, that would be the

appropriate time for the Defense to offer an

inability to pay if there was an issue in that

regard. And I did not see anything in the

depositions of Mr. Romero that I reviewed that

suggested an inability to pay. 

The fourth factor in Readers Digest is the goal to

eliminate the benefits derived by the violation. The

court' s approach here, without any additional
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information, is to ultimately select a penalty amount

and ensure that the penalty is at least sufficient to

address any ultimate profit that the Defendants could

have enjoyed as a result of their efforts in

Washington. And so I' ve considered that figure to be

89 times 9, 695, which is basically the restitution

amount, which is the full amount of funds taken from

Washington consumers. I am not able to determine the

profit. Presumably the profit or benefit from the

Defense would be that amount or something less than

that amount. So addressing this factor, any penalty

that is at least that amount does eliminate the

benefit derived by a violation. 

Finally the fifth factor is the necessity to

vindicate the authority of the Attorney General' s

Office or the State in this case, which the Consumer

Protection Division, as I understand it, exists to

monitor practices in commerce in the state and to

respond to unfair and deceptive practices. And as

the efforts documented in the attorneys' fees and

costs request indicate, this effort has taken some

time, and ultimately a penalty that recognizes that

is appropriate. 

So, finally, the court is going to impose a

penalty that I believe is an appropriate penalty in
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light of the facts in this case and an appropriate

penalty to deter this kind of behavior. I' m

selecting a penalty that is a little bit different

than what is proposed by the State. And I have

considered, obviously, a variety of approaches, 

including the maximum penalty amount that would have

been permissible under the statute, which is not what

the State urged. And that would have been upwards

of 23 million argued by the State or calculated by

the State. 

Ultimately, my goal here is to deter illegal

behavior and to select an amount that is appropriate

in light of the specific facts. The penalty amount

that I have selected is a $ 10 per violation for all

of the violations. I did not choose to segregate

between the two different kinds of violations. My

thinking there is that the violation here is the

unfair and deceptive act that happened when the

Defendants mailed out the mailer that left a net

impression that it was a government bill associated

with a recent property transaction that the consumers

needed to respond to. So whether or not they

responded, as long as the penalty is at least enough

to address any potential benefits, I think assessing

a penalty amount for all of the solicitations at an
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even amount is appropriate in this case. 

So I am issuing a penalty that accounts for $ 10

per violation. And if I' ve calculated correctly, 

with 256, 998 solicitations, that would be a

2, 569, 980 civil penalty in this case. 

All right. On attorneys' fees and costs, 

ultimately the legal principle for attorneys' fees

and costs is found in RCW 19. 86. 090 and . 920. 

Recognizing that the statute should be liberally

construed to serve the beneficial purposes of the

Consumer Protection Act, and the purpose of the fee

award is to encourage active enforcement of the

Consumer Protection Act, I' ve reviewed the Bowers

case, 100 Wn. 2d 581, which incorporates the factors

set forth in the Lindy and other federal cases that

ultimately do what the counsel argued earlier today, 

look at the number of hours reasonably expended, look

at whether or not the hourly rate claimed is

reasonable, and then adjust upward or downward to

account for any factors that are not already

considered. 

So here, starting with the costs, I am adjusting

the costs to the figure that the Defense proposes. I

am finding that the Spokane County Superior Court

cost of $ 500 were not reasonably expended in this
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case. Ultimately, the Defense was successful in a

motion to change venue over here to Thurston County. 

And so the cost figure will finally be $ 19, 403. 53. 

Where the real dispute appears to exist is the

attorneys fees, as the court discussed earlier today, 

that relate to the rates asserted by the State for

AAG Clemmons and AAG Nelson and the hours claimed for

Investigator Porter. Ultimately, I am accepting the

rates asserted by Mr. Clemmons and Mr. Nelson, 

including the split rates, a rate for Mr. Clemmons

originally of $ 358 per hour through December 1st of

2013, and after December 1 of 2013, a $ 408 rate, and

Mr. Nelson' s rated of $ 289 per hour up until

December 1st of 2015, followed by a $ 358 rate. 

Ultimately, I think that the details provided by

the State in their declarations for Mr. Nelson and

Ms. Smith document specific experience of these

individual attorneys; and I believe that the specific

individual attorney experience is a factor that, in

addition to just years of practice, establishes the

reasonableness of the rate. 

Ms. Smith then does also assert that these are

reasonable and customary fees. Presumably she

submits a similar declaration in other Consumer

Protection Act cases. If she suggested otherwise, I
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am sure counsel would have brought that to my

attention. And given the specific description of the

practice experience of Mr. Clemmons and Mr. Nelson

and the declaration of Ms. Smith, I am finding that

those are reasonable rates. 

The Defense compares these rates and takes issue

with them on a number of theories. Mr. Clemmons is

in the Spokane market, and so the Defense argues that

the Spokane market has a lower market rate. And then

the Defense suggests that, based upon years of

experience only, the rates it charges and another

partner, Mr. Gilman, and Ms. Hevly, are more

appropriate. Beyond that, there' s no additional

evidence. And absent additional evidence from

somebody else in the marketplace, I am not able to

find that the Defense has shown that the rates

asserted and described by the State are not

reasonable, and so I am finding that they are

reasonable. 

As to Mr. Porter' s descriptions, I am going to

discount and remove some of the hours. I do find

that some of the descriptions are lacking in detail, 

and in looking at what was ultimately produced, it

appeared that there were more hours than would

reasonably be necessary for the tests that the
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investigator described. So given a combination of

the general description and the number of hours that

were described for some generic tasks, and

specifically looking at what those tasks were — those

were tasks related to the preparation of statements

from the Parkers witnesses as well as the preparation

of the witness list — I am reducing those hours to

some amount. 

So with regard to Mr. Porter' s work on May 22nd, 

May 28th, May 29th, and June 10th of 2013, I have

reduced those hours by 8. 6. And with respect to

Mr. Porter' s work on November 14, 2014, I have

reduced those hours by 3. 1. So, ultimately, this

leads to a reduction of 11. 7 hours. So on the block

chart for the fees, Mr. Porter' s hours should be

109. 75 instead of 121. 45. 

Other than that, I' m finding that the rest of the

hours have been supported by sufficient documentation

and that the rates are reasonable. And so with those

adjustments, I will ask the parties, ultimately, to

work on a final order that reflects my ruling. 

I think I' ve covered all the topics, unless there

is something I' ve inadvertently omitted. Mr. Gilman

or Mr. Nelson, is there anything that you thought I

was going to cover that I did not cover? 
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MR. NELSON: Your Honor, on the issue of

restitution, are you ordering Defendants to cut

checks to each person who purchased it? I know you

awarded restitution in that amount. But in terms of

the actual mechanism, I just wanted to make that

clear for the record. 

THE COURT: Are there any mechanisms besides

that mechanism that would more effectively result in

each of the consumers that sent in $ 89, receiving

their $ 89 back? 

MR. NELSON: No, Your Honor. I just wanted to

make it clear that the onus is on the Defendants to

draft the letter and the checks and to submit those

to the consumers, Your Honor. 

THE COURT: That should be included in my

order, a reflection that there will be a mechanism

that causes checks to be cut and sent to each of the

consumers who have not already received refunds. I

imagine you' ll want to propose a timeframe with proof

to the State and an ability to let the court know if

something goes sideways. 

Your silence leads me to believe that you don' t

have any more questions but that you' re working on

papers? 

MR. NELSON: Your Honor, I had a proposed
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order regarding costs and fees, but just for the sake

of judicial economy, it may be easiest to roll

everything into a final judgment and then present it

to you for signature, Your Honor. 

THE COURT: And so would you want to try to do

that today, or would you want to do that at a later

time? 

MR. NELSON: At a later time, Your Honor. 

THE COURT: Mr. Gilman, do you have any

objection to that? 

MR. GILMAN: No, Your Honor. 

THE COURT: All right. I usually like to give

a deadline. Do you want to propose a deadline? And

if we could set it for a Friday -- 

MR. GILMAN: A Friday? 

THE COURT: -- a couple of days off, and if

the parties reach agreement, you don' t have to show

up here on Friday to present it. You can send it

through our ex parte. The only Friday I' m not here

is the 8th of April. 

MR. GILMAN: I think we should try to set it

for the 25th, because I have depositions on the 1st

and the 8th. 

THE COURT: So next Friday? 

MR. GILMAN: Next Friday -- or a week from
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Friday. 

MR. NELSON: A week from Friday. 

THE COURT: That is fine with me. And again, 

you don' t have to show up if you' ve reached

agreement, or one of you can show up, your

preference. 

MR. GILMAN: Okay. 

MR. NELSON: Yes, Your Honor. 

THE COURT: Very good. 

MR. GILMAN: So the reqular Fridav mornina

calendar. 

THE COURT: The morning calendar, 9 o' clock, I

call for agreed matters or presentations before I

hear the merits. And so if you have disagreements, 

make sure you get me your proposed competing orders

in advance and appropriately note it. But otherwise, 

one person can show up with an order for

presentation. Alternatively, you can submit it

through our ex parte process, and I can sign it

without either of you present. 

But as a placeholder, I' m setting it for next

Friday, the March 25th. So you have a deadline. 

It' s your deadline. I can certainly wait another

week or two if the parties need a little bit more

time. 
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MR. GILMAN: I just have that deposition on

the 1st of April, so I -- 

THE COURT: You can' t set it for that date. 

MR. GILMAN: -- can' t set it for that day. 

MR. NELSON: And certainly, if the parties

agree, it doesn' t need to be formally noted for the

25th, because we could go through ex parte. 

THE COURT: Correct. If you disagree, you may

need to pick a date further out -- 

MR. NELSON: Yes, Your Honor. 

THE COURT: -- so you can timely notice and

each of you give me your views. 

MR. NELSON: Okay. 

THE COURT: Okay. Very good. Thank you for

your very thorough briefing and arguments. And I

appreciate your patience in taking three separate

times for addressing this matter. I wish you the

best, and I' ll see you next time. Thank you. 

MR. GILMAN: Thank you, Your Honor. 

Conclusion of the March 16, 2016, Proceedings.) 
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STATE OF WASHINGTON
THURSTON COUNTY SUPERIOR COURT

STATE OF WASHINGTON, NO. 13- 2- 02286-6

Plaintiff, JUDGMENT FOR PLAINTIFF
STATE OF WASHINGTON

V. 

LA INVESTORS, LLC, d/ b/ a LOCAL
RECORDS OFFICE; and ROBERTO
ROMERO, a4cla JUAN ROBERTO

ROMERO ASCENCIO, individually and
as a Member and Manager ofLA
INVESTORS, LLC, and on behalfofthe

marital community comprised ofRoberto
Romero and Laura Romero; and

LAURA ROMERO, individually and as
a Member and Manager ofLA
INVESTORS, LLC, and on behalfofthe
marital community comprised of Roberto
Romero and Laura Romero, 

Defendants. 

I. 

1. 1 Judgment Creditor: 

1. 2 Judgment Debtors: 

JUDGMENT SUMMARY

State of Washington

1. 3 Principal Judgment Amount: 

a) Civil Penalties: 

JUDGMENT FOR PLAINTIFF STATE OF

WASHINGTON 1

LA Investors, LLC, d/ b/ a Local Records
Ofice, and Roberto Romero, a4da Juan

Roberto Romero Ascencio, jointly. and

severally, 

2,569,980.00

ATTORNEY GENERAL OF WASHINGTON
Consumer Protection Division

800 Filth Avenue, Suite 2000

Seattle, WA 98104-3188
206) 464-7745
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b) Restitution: 

c) Costs & Attorneys' Fees: 

d) Total Judgment: 

1. 4 Post Judgment Interest Rate

1. 5 Attorneys for Judgment
Creditor: 

1. 6 Attorneys for Judgment
Debtors: 

856,981. 00

176, 806.73

3,603,767.73

12% per annum

John Nelson

Assistant Attorney General

Thomas Gilman

Barrett & Gilman

11. DEFINITIONS

For the purpose ofthis Judgment, the term "Defendants" shall include only Defendants

LA Investors, LLC, d/ b/ a Local Records Office and Roberto Romero, a/ k/a Juan Roberto

Romero Ascencio; 

III. JUDGMENT

This, matter, having come before the Court on the State of Washington' s Motion for

Summary Judgment, and the Court having heard the arguments of the parties, and considered

the following material: 

1. Declaration of John Nelson and exhibits attached thereto; 

2. Declaration ofAnthony Pratkanis and exhibits attached thereto; 

3. Declaration of Lesli Ashley and exhibits attached thereto; 

4. Declaration of Asta Margaryan; 

5. Declaration ofJennifer Richter; 

6. Declaration ofMelanie Muzatko; 

7. Declaration of Jason Bernstein; 

8. Declaration of Daniel Bohm; 

9. Declaration of Margriet Denny; 

JUDGMENT FOR PI.,ANTIFF STATE OF ATTORNEY GENER kL OF WASHINGTON

WASHINGTON - 2
Consumer Pmtection Division

800 Fifth Avenue, Suite 2000

Seattle, WA 98104. 3188
206) 464-7745



1 10. Declaration of Mireya Espindola; 

2 11. Declaration of Della Hallengren; 

3 12. Declaration of Lindri Henegar; 

4 13. Declaration of Michael Kennedy; 

5 14. Declaration of Erika Ludwig; 

6 15. Declaration of Vitaliy Marchenko; 

7 16. Declaration of Gwendelyn Marshall

8 17. Declaration of Lindsey Miller; 

9 18. Declaration of Athena Osborn; 

10 19. Declaration of Ingrid Parker; 

11 20, Declaration of Matthew Parker; 

12 21, Declaration of Krista Richardson; 

13 22, Declaration ofAngela Romano; 

14 23, Declaration of Pablo Sala; 

15 24. Declaration of Susan Sauer; 

16 25. Declarations of Theodore Smith; 

17 26. Declaration of Jennifer Snowden; 

18 27. Declaration of Howard Stambor; 

19 28. Declaration of dames Touhey; . 

20 29. Declaration of Ingrid Troy; 

21 30. Declaration of Gerald Willits; 

22 31. Declaration of Kyoko Wright; 

23 32. State of Washington' s Motion for Summary Judgment; 

24 33. Defendants' Response in Opposition to Motion for Summary Judgment; 

25 34. Declaration of Thomas L. Gilman in Support of Defendants' Response in

26 Opposition. to Motion for Summary Judgment and exhibits thereto; 

TMGMENT FORPLAINTIFF STATE OF ATTORNEY GENERAL OF WASAR UMN

WASHINGTON - 3
Consumer Protection Division

800 Fifth Avenue, Suite 2000
Seattle, WA 98104-3188

206) 464- 7745
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35. Declaration of Albert V. Bruno in Opposition to Plaintiffs Motion for Partial

Summary Judgment and exhibits thereto; 

36. Plaintiff' s Reply in Support of Plaintiffs Motion for Summary Judgment; 

37. Defendants' Motion for Partial Summary Judgment; 

38. Declaration of Thomas L. Gilman in Support of Defendants' Motion for Partial

Summary Judgment and exhibits thereto; 

39, Plaintiff' s Response [ to] Defendants' Motion for Summary Judgment; 

40, Declaration of Rebecca Hartsock and exhibits thereto; 

41. Supplemental Declaration of John Nelson in Support of Plaintiff's Response to

Motion for Summary Judgment and exhibits thereto; 

42. Second Supplemental Declaration of John Nelson in Support of Plaintiff's

Response to Motion for Summary Judgment; 

43. Declaration of Thomas L. Gilman in ' Strict Reply in Support of Motion for

Partial Summary Judgment and exhibits thereto; 

44. Defendants' Strict Reply in Support of Motion for Partial Summary Judgment; 

45, State of Washington' s Motion for Costs and Fees; 

46. Declaration of Thomas L. Gilman in Response to Plaintiff' s Motion for Fees

and Costs and exhibits thereto dated March 2, 2016; and

47. Declaration of Thomas L. Gilman dated March 8, 2016, and exhibits thereto. 

The Court hereby restates and incorporates by reference its February 12, 2016 Order

Granting in Part Plaintiff State of Washington' s Motion for Summary Judgment and Denying

Defendants' Motion for Partial Summary Judgment. Having determined that there is no just

reason for delay in the entry of a final judgment against Defendants, and being fully advised, 

the Court hereby makes and enters the following: 

JUDON ENT FOR PLAINTIFF STATE OF

WASHINGTON M 4

ATTORNEY GENERAL OF WASHINGTON

Consumer Protection Division

800 Fifth Avanue, Suite 2000
Seattle, WA 99104- 3188

206) 464-7745



1 IV. UNDISPUTED FACTS

2 4. 1 Defendant LA Investors, LLC, d/ b/ a Local Records Office, is a California

3 Limited Liability Company principally located in Bellflower, California. Defendants are

4 registered in Washington as a foreign limited liability company and have conducted business in

5 the state ofWashington since 2012. 

6 4.2 In exchange for a payment of $89, Defendants offered to provide Washington

7 consumers a copy of their deed and a property profile containing data about their real estate using

8 the assumed business name ofLocal Records Office. 

9 4.3 Individual Defendant Roberto Romero, a/ k/a Juan Roberto Romero Ascencio, 

10 has been. directly involved in the day-to-day operations of the business from inception to

11 the present. Roberto Romero, aWa Juan Roberto Romero Ascencio, created the Local Records

12 Office business model, participated in the design of the solicitation at issue before the Court, 

13 and approved all versions for dissemination in Washington. 

14 4.4 Defendants were at all times relevant to this lawsuit, engaged in trade and

15 commerce as they sent 256,998 solicitations to Washington consumers and 9,695 Washington

16 consumers purchased the product. 

17 V. CONCLUSIONS OF LAW

18 5. 1 The Court has jurisdiction of the subject matter of this action and of the parties

19 hereto, and Plaintiff s Complaint states claims upon which relief may be granted. 

20 5. 2 The Attorney General has jurisdiction to bring this action under RCW

21 19. 86.080. 

22 5. 3 Defendants have engaged in the conduct described in the Undisputed Facts

23 above in Thurston County and elsewhere in the state of Washington. 

24 5. 4 Venue is proper in Thurston County pursuant to RCW 4. 12.020 and 4. 12. 025, 

25 5. 5 The State must prove three elements to prevail on its Consumer Protection Act

26 ( CPA) claim: ( 1) an unfair or deceptive act or practice; ( 2) occurring in trade or commerce; 

JUDGMENT FOR PLAINTIFF STATE OF ATTORNEY GENERAL of WAsONOTON

WASUNGTON - 5
Consumer Protection Division

BCO Fifth Avenue, Suite 2000

Seattle, WA 4$ 104- 3166
2C6) 464-7745



1 ( 3) that affects the public interest. State v. Kaiser, 161 Wn. App. 705, 719, 254 P. 3d 850 (2001); 

2 see also Hangman Ridge Training Stables v. Safeco Title Ins, Co., 105 Wn.2d 778, 719 P.2d 531

3 ( 1985). Whether a particular act is unfair or deceptive is a question of law. See Panag v. 
z

4 Farmers Ins. Co. of Wash., 166 Wn.2d 27, 47, 204 P.3d 885 ( 2009). 

5 5. 6 ' Defendants' conduct as described in the Findings of Fact above constitutes

6 violations of the Consumer Protection Act. Specifically, Defendants sent at least 256, 998

7 deceptive solicitations to Washington consumers between June 2012 and February 2016. 

8 Each version of this solicitation was deceptive and created the net impression that it came

9 from a government agency or was a bill that consumers were otherwise obligated to pay. In

1Q sending ' these deceptive solicitations, Defendants violated the . Washington Consumer

1. 1 Protection Act. 

12 5. 7 Plaintiff is entitled to a judgment ordering Defendants to pay a civil penalty for

13 each violation of the Consumer Protection Act, pursuant to RCW 19. 86. 140. 

14 5. 8 Plaintiff is entitled to a Decree ordering Defendants to pay restitution to

15 consumers pursuant to RCW 19.86. 080. 

16 5. 9 Plaintiff is entitled to a Decree binding upon Defendants and their successors, 

17 officers, employees, agents, servants, transferees, directors, and all persons in active concert

18 or participation with Defendants permanently enjoining Defendants from engaging in the

19 practices violating the Consumer Protection Act as described above and requiring Defendants

20 to comply with the injunctive relief outlined below. 

21 5. 10 Plaintiff is entitled to a Decree ordering Defendants to pay Plaintiffs costs and

22 fees incurred in the prosecution of this action pursuant to RCW 19. 86.080. 

23 5. 11 The fees and costs incurred by Plaintiff in the prosecution of this action are

24 reasonable. 

25 5, 12 Individuals, including corporate officers, may be personally liable for conduct

26 that violates the CPA if he or she " participate[d] in" or ` with knowledge approve[d] of the

NDGNIENT FOR PLAINTIFF STATE OF ATroRNEr GENERAL • ox WASH NGTobi

WASHINGTON - 6
Consumer Protection Division

800 Fifth Avenue, suite 2000
Seattle, WA 98104- 3188
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i

1 practice that violates the CPA. & ate v. Ralph Williams' NW, Chrysler Plymouth, Inc., 87 Wn.2d

2 298, 322, 553 P,2d 423 ( 1976). 

3 5. 13 Individual Defendant Roberto Romero, aWa Juan Roberto Romero Ascencio, is

4 found personally liable for the conduct that violates the CPA described herein, Roberto Romero, 

5 a/ k/a Juan Roberto Romero Ascencio, is one of two members and managers of LA Investors, 

6 LLC, and has been directly involved in the day-to-day operations of the -business from

7 inception to the present. Roberto Romero, aWa Juan Roberto Romero Ascencio, created the

8 Local Records Office business model, participated in the design of the deceptive mailing and

9 approved all versions for dissemination in Washington. 

10 5. 14 Defendants' acts affected the public interest and caused injury to the public. 

11 Defendants' unfair and deceptive acts were committed in the course of Defendants' business, 

12 they were part of a pattern or generalized course of conduct, the acts were repeated for over three

13 years, and thousands of consumers were affected or likely to be affected through the loss of

14 money and/ or the time spent reviewing and responding to the solicitations. 

15 5. 15 The Court having made the foregoing Conclusions of Law, and accordance

16 therewith, the Court enters the following: 

17 VI. JUDGMENT AND DECREE

18 NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, and DECREED as

19 follows: 

20 6. 1 The Court hereby declares that all versions of the solicitation sent to Washington

21 consumers by Defendants between June 2012 and February 2016 are deceptive and violate RCW

22 19. 86. These solicitations created the net impression that they originated from the government or

23 were a bill consumers were otherwise obligated to pay, 

24

25

26
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1 INJUNCTION

2 Defendants, as well as their successors, assigns, officers, agents, servants, employees, 

3 representatives, and all other persons in active concert or participation with them, are

4 PERMANENTLY ENJOINED, pursuant to RCW 19. 86.080( l) from: 

5 1) Engaging in acts or practices that violate the CPA in the solicitation of

6 or transactions with Washington consumers; 

7 2) $ ngaging in any other acts or practices that violate the CPA; and

8 3) Failing to ensure that all their successors, assigns, officers, agents, 

9 servants, employees, representatives, and all other persons in active concert or participation

10 with them receive a copy of this Order. 

11 6. 2 The injunctive provisions of this Judgment shall apply to Defendants and

12 Defendants' successors, assigns, officers, agents, servants, employees, representatives, and all

13 other persons in active concert or participation with Defendants. 

14 6.3 Within seven ( 7) days following the entry of this Judgment, Defendants shall

15 inform all successors, assigns, transferees, officers, agents, servants, employees, representatives, 

16 and all other persons or entities in active concert or participation with Defendants or with the

17 business entities named as Defendants in the Complaint Of the terms and conditions of this

18 Judgment and shall direct those persons and/ or entities to comply with this Judgment. 

19 CIVIL PENALTIES

20 6.4 The Court orders Defendants LA Investors, LLC, and Roberto Romero, a/ k/a Juan

21 Roberto Romero Ascencio, to jointly and severally pay a. civil penalty to the State in the amount

22 of $2, 569, 980 pursuant to RCW 19. 86. 140. This amount is based on a penalty of $10 for each of

23 Defendants' 256,998 deceptive solicitations sent to Washington consumers between June 2012

24 and February 2016. 

25 6, 5 In determining the appropriate amount for a civil penalty, the Court finds that

26 Defendants repeatedly committed the same violations of the CPA through transactions with
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I thousands ofconsumers in Washington. This civil penalty will eliminate any benefits derived by

2 the Defendants from their deceptive practices, and also will vindicate the authority of the

3 Consumer protection Act to protect Washington consumers from unfair and deceptive acts. 

4 6. 6 In assessing the appropriate amount of civil penalties, the Court also finds that

5 Defendants LA Investors, LLC, and . Roberto Romero, alkla Juan Roberto Romero Ascencio, 

6 acted in bad faith. The acts and practices described herein were not isolated instances of

7 misjudgment, but rather, an intentional and deliberate practice perpetuated between June 2012

8 and February 2016. Defendants' violations caused substantial injury to the public and as early as

9 2013 Defendants were put on notice by Plaintiff that the Local Records Office solicitation had

10 the capacity to deceive. Defendants nevertheless continued to disseminate thousands of

11 solicitations in Washington. 

12 RESTITUTION

13 6.7 The Court orders Defendants LA Investors, LLC, and Roberto Romero, alkla Juan

14 Roberto Romero Ascencio, to jointly and severally pay pursuant to RCW 19. 86.080(2), 

15 restitution in an amount equal to a11 fees received from (and not previously refunded to) any and

16' all Washington consumers who responded to Defendants' solicitations sent between June 1, 

17 2012, and February 12, 2016. Defendants shall bear all costs for the administration of the

18 restitution payments. In no event shall any costs associated with payment of restitution fall to

19 Plaintiff. In the event that any amount designated as restitution is rejected by an eligible

20 consumer or remains otherwise unpaid as provided in this Judgment, such monies shall revert to

21 Defendants after Defendants have paid all third party claims administrator costs and all monies

22 related to consumer restitution. 

23 6. 8 The Court orders that restitution shall be administered as follows. 

24 6.9 Within 45 days of the Entry of this Judgxrent, Defendants must retain a nationally

25 recognized claims administrator to operate the claims process. Defendants are required to

26 receive approval from the State before retaining the claims administrator, which shall not be
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1 unreasonably withheld. The parties shall then file a motion for approval of the claims

2 administrator with the Court. 

3 6.10 Defendants are responsible for all costs and fees associated with retaining the

4 nationally recognized claims administrator. 

5 6.11 Within 10 days of the Court' s entry of approval of the claims administrator, 

6 Defendants must transmit the full amount of restitution, $ 856,981, to be held in trust by the

7 claims administrator ( the " Restitution Fund"). The amount of restitution is calculated by

8 reducing the number of Washington consumers who remitted payment in response to

9 Defendants' solicitation (9,695) by 66 ( those whomere issued refunds). Therefore, the amount

10 of restitution is $856,981 ( 9,629 x $89). Defendants shall have no interest, right, title, ownership, 

11 privilege or incident of ownership, or authority in regard to the Restitution Fund and shall have

12 no right to alter, amend, revoke or terminate the Restitution Fund, The claims administrator is

13 not authorized to pEty or distribute any money from the Restitution Fund unless specifically

14 authorized by this Judgment or a later order of the Court. 

15 6. 12 Within 10 days of the Court' s entry of approval of the claims administrator, 

16 Defendants must provide the claims administrator and the State a current, verified list of all

17 Washington consumers who purchased Defendants' product along with a list of those that have

18 received a refund and the amount of the refund. Washington consumers will be eligible to

19 receive restitution in the amount of the difference between the amount they paid and any refund

20 they received from Defendants. 

21 6. 13 For the entire period of the restitution payment process, the claims administrator

22 shall maintain a website with the terms and conditions of this Judgment, The website must be in

23 both English and Spanish. 

24 6. 14 For the entire period of the restitution payment process, the claims administrator

25 will offer a 1- 800 number whereby consumers can call to receive more information regarding the

26
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restitution mechanism. The 1- 800 number must have operators available to assist consumers in

English and Spanish. 

6. 15 The claims administrator shall verify all addresses on Defendants' customer list

that will be used for restitution through a nationally recognized thirdparty vendor. This must be

completed within 40 days of the Court' s entry of approval of the claims administrator, but this

deadline may be extended for good cause. 

6.16. The Court directs the claims administer to send one mailing to the Washington

consumers who are eligible for restitution. This mailing will be a letter notifying consumers of

their right to restitution pursuant to the direction of the Thurston County Superior Court. This

mailing must list a 1- 800 telephone number that consumers may call with questions about the

restitution process. This mailing must be sent within 70 days of the Court' s entry of approval of

the claims administrator, but this deadline may be extended for good cause. The mailing must

contain the following language: 

Pursuant to a judgment entered by the Thurston County Superior Court in the

case of the State of Washington vs, LA Investors, LLC, doing business as

Local Records Office" ( Thurston County Case Number 13- 2- 02286-6), please

find an enclosed check for $89. This amount serves as a refund for the amount

you paid to Local Records Office in response to a solicitation sent by them that

you may have believed originated from the government. This refund was

ordered by the Thurston County Superior Court after it determined ' that the

Local Records Office mailer violated the Washington Consumer Protection Act

by being deceptive and creating the net impression that it originated from a

government agency. If you have questions ,about this check, please contact [ the

1- 800 number set up by the claims administratoz.]. 
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1 6.17 The mailing will contain a check in the amount of $89 for each consumer who

2 purchased Defendants' product but did not receive a refund, The letter must be on Washington

3 State Attorney General letterhead. 

4 6. 18 In the event that there are any mailings that are returned as undeliverable due to an

5 incorrect address or for, any other reason, the claims administer, within 30 days of such return, 

6 shall make all reasonable efforts to locate and contact the consumer, which must include a search

7 of commercial databases for current addresses and/ or contact information for the consumer. The

8 claims administrator will mail the mailing to any newly discovered address. 

9 6. 19 All disbursements distributed by the claims administrator shall be made by check

10 that is valid for 90 days from issuance. The claims administrator shall advise, by mail and email

11 ( if available), each consumer to whom such checks were issued if such check has remained un - 

12 cashed for more than 60 days. The consumer .may, if they contact the claims administrator

13 within 45 days thereafter, have a restitution check reissued, which will be valid for 45 days. 

14 6,20 The claims administrator shall provide to Defendants and the State a monthly

15 report that provides the following information; ( a) the amount ofmonies paid into and remaining

16 in the Restitution Fund; (b) total amount of refunds paid (including the name and address of each

17 who successfully received a refund); (c) the number of checks cashed by eligible consumers; and

18, ( d) the name( s) and addresses of each consumer to whom the mailer was sent and was later

19 returned as undeliverable. The claims administrator shall provide, upon request by the State, all

20 documentation and information necessary for the State to conEnn compliance with this

21 Judgment, 

22 6.21 In the event that 1) a consumer fails to cash his or her check and fails to contact

23 the claims administrator in accordance with Paragraph 6.19, or 2) the claims administrator, after

24 a good faith attempt, cannot locate a consumer in accordance with Paragraph 6.18, ownership of

25 any consumer' s respective $ 89 entitlement will revert to Defendants in accordance with

26 Paragraph 63. 
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1 6. 22 All layout, language on the outside of the mailing and the inside of the mailing, as

2 well as the website, will be executed by the claims administrator subject to the sole approval by

3 the State prior to submission to the consumer.. 

4 6.23 The Court provides the following guidance for the content and layout of the

5 outside and inside of the mailing. 

6 Outside ofMailings

7 6. 24 Design the notice to make it distinguishable fr6m "junk mail." 

8 6. 25 A reference to the court' s name ( at the administrator' s address) and the Attorney

9 General must be included to ensure that the consumer recognizes the notice' s legitimacy. 

10 6,.26 " Call -outs" on the front and back must be included to encourage the recipient to

11 open and read the notice when it arrives with other mail. 

12 6.27 The call -out on the front must identify what the notice is about and who is

13 affected. On the back, the call -out must highlight the restitution opportunity. 

14 6.28 The claims administrator is directed to use these techniques even if the mailed

15 notice is designed as a self -mailer, i.e., a fold -over with no envelope. 

16 6.29 Identify the Office of the Attorney General as the sender and that this mailing is at

17 the direction ofthe Thurston County Superior Court, State of Washington.. 

18 Inside ofMailings

19 6.30 In the mailing, the claims administrator. shall notify consumers this is a court- 

20 ourt20ordered process and will include a reference to the court' s name ( at the administrator' s address) 

21 and the Attorney General to ensure that the consumer recognizes the notice' s legitimacy. 

22 COSTS AND ATTORNEYS' FEES

23 The Court ORDERS that Defendants shall jointly and severally pay: 

24 6,31 Under RCW 19.86.080( 1), the State' s reasonable costs and attorneys' fees in the

25 amount of $176,806,73. The State has incurred reasonable attorneys' fees in the amount of

26 $ 167,403.20. The Court finds that the hourly rates charged by the State and that the time spent
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1 by the State as detailed in the State' s Motion and supporting Declarations were reasonable and

2 appropriate. The Court did not make any upward or downward lodestar adjustment. However, 

3 having considered the Parties' respective briefings related to costs and fees, the Court reduced

4 the number of hours requested by Plaintiff for the work of Investigator Mark Porter by 11. 7

5 hours. Such,reduction is reflected in the $157,403. 20 referenced above. 

6 6.32 The State has incurred costs in the amount of $19, 903. 53. The Court finds that the

7 costs detailed in the State' s Motion and supporting Declarations were reasonable and necessary

8 for the investigation and litigation of this matter. However, having considered the Parties' 

9 respective briefings related to costs and fees, the Court reduced the costs requested by, Plaintiff

10 by $500. Such reduction is reflected in the $ 19,903. 53 referenced above. 

1l 6.33 All monies payable to the State pursuant to this Order shall be paid by a check

12 payable to " Attorney General -State of Washington" and sent to the Office of the Attorney

13 General, Attention: Cynthia Lockridge, Administrative Office Manager, 800 Fifth Avenue, Suite

14 2000, Seattle, Washington 98104-3188. 

15 ENFORCEMENT

16 6.34 Violation of any of the injunctions contained in this Judgment, as determined by

17 the Court, shall subject the Defendants to a civil penalty of up to $ 25, 000.00 per violation

i8 pursuant to RCW 19.86. 140. 

19 6. 35 Violation of any of the terms of this Judgment, except for failure tomake the

20 monetary payments set out above, as determined by the Court, shall constitute a violation of the

21 Consumer Protection Act, RCW 19.86.020. 

22 6. 36 This Judgment is entered pursuant to RCW 19. 86.080. Jurisdiction is retained for

23 the purpose of enabling any party to this Judgment with or without the prior consent of the other

24 party to apply to the Court at any time for enforcement of compliance with this Judgment, to

25 punish violations thereof, or to modify or clarify this Judgment. 

26
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6.37 Under no circumstances shall this Judgment or the names of the State of

Washington or the Office of the Attorney General, Consumer Protection Division, or any of its

employees 6r representatives be used by Defendants, or Defendants' agents or employees, in

connection with the promotion of any product or service or an endorsement or approval of

Defendants' practices, 

6.38 Nothing in this Judgment shall be construed as to limit or bar any other

governmental entity or consumer from pursuing other available remedies against Defendants. 

DISMISSAL AND WAIVER OF CLAIMS

6. 39 Upon entry of this Judgment, all claims in this matter, not otherwise addressed by

this Judgment are

dismiss
DATED this _ day ofMay, 2016. 

THE HON ABLE MARY SUE WILSON

Presented by: Avprave+ f, 
Notice of Presentation Waived: 

ROBERT W. FERGUSON BARRETT & GILMAN
Attorney General

2A
JOFM A. NELSON, WSBA #45724 TH MAS L. GILMATf, WSBA #8432
Assistant Attorney General AMY C. HEVLY, WSBA #23162
Attorneys for Plaintiff State of Washington Attorneys for Defendants
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